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Initpi) States (Enurt of Appeals 
for tfye Ststrirt of (ttolombta 

April Term, 1942 


No. 8294 

Hubert E. Brodie and Leo Murray 
Appellants 
v. 

John Russell Young, Guy Mason, and C. W. Kutz 

Commissioners 

Appellees 

— 

_ I 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLANTS 


JURISDICTIONAL STATEMENT 

The jurisdiction of the court in this appeal is based on 
the general jurisdiction of this court as provided in Sec. 
17-101 D. C. Code 1941, 41 Stat. 1312, Sec. 12. A petition 
for a writ of certiorari to the Commissioners of the District 
of Columbia (Appellants’ App. 1) was filed and after an¬ 
swer and return thereto (Appellants’ App. 9) was denied 
(Appellants’ App. 23). Thereupon an appeal to this court 
was noted. 


STATEMENT OF THE CASE 

The appellants filed a petition for certiorari against the 
appellees, the Commissioners of the District of Columbia. 
An answer and a return were filed. The lower court dis- 
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missed the petition and quashed the writ. From such ac¬ 
tion, we have appealed. 

The appellants were members of the Metropolitan Police 
Force of the District of Columbia. Charges were filed 
against them charging them, jointly, (1) with bribery and 
(2) with frequenting a known gambling establishment and 
failing to take police action. They were convicted of the 
former and acquitted of the latter. 

The charges were as follows (Appellants * App. 2-4): 

“CHARGE 7. Conduct unbecoming an officer in viola¬ 
tion of Paragraph (1), Section 22, Chapter 39 of 
the Police Manual. 

“SPECIFICATION 1: That on the 14th day of Octo¬ 
ber, 1939, at or about 2:00 p.m., at 905 a /2 G Street, 
N. W., the said Hubert E. Bordie and Leo Murray 
did, while on duty as detective sergeants assigned 
to the Fi-rst Precinct, accept or receive a bribe con¬ 
sisting of lawful monev of the United States of 
America from one Carl T. Updyke. 

“SPECIFICATION 2: That on the 14th day of Octo¬ 
ber, 1939, at or about 2:00 p.m., at 905*4 G Street, 
N. W., the said Hubert E. Brodie and Leo Murray, 
while on duty as detective sergeants assigned to 
the First Precinct, permitted the acceptance of a 
bribe, consisting of lawful money of the United 
States of America, from one Carl T. Updyke. 

“ CHARGE II. Wilful failure to report promptly to 
the Major and Superintendent of Police, through 
the proper channels, or direct, any violation by 
any person whomsoever, without or within the 
Metropolitan Police Department, of the Criminal 
Code of the United States or the Code of Laws of 
the District of Columbia, in violation of Para¬ 
graph (n), Section 22, Chapter 39 of the Police 
Manual. 

“SPECIFICATION 1: That on the 14th day of Octo¬ 
ber, 1939, and for a long time prior thereto, the 
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said Hubert E. Brodie and Leo Murray had knowl¬ 
edge that an illegal enterprise, to-wit, violation 
of the laws of the District of Columbia relating 
to the setting up of gaming tables and the taking 
of bets on numbers and horse racing, in violation 
of Sections 863, 863a and 865 of the 1901 Code of 
Laws of the District of Columbia as amended, was 
being conducted in premises 905^ G Street, N. W.; 
and the said Hubert E. Murray and Leo Murray 
did fail and neglect to bring this matter to the 
attention of the proper authorities or to take 
proper police action themselves. 

“SPECIFICATION 2: That on the 14th day of Octo¬ 
ber, 1939, the said Hubert E. Brodie and Leo Mur¬ 
ray did permit one Carl T. Updvke at or about 
2:00 p.m., to give them, or either of them, a bribe, 
without either placing the said Carl T. Updyke 
under arrest, or taking any police action in the 
matter whatsoever, or bringing the matter to the 
attention of the proper police authorities. 

“CHARGE Ill . Neglect of duty in violation of Para¬ 
graph (p), Section 22, Chapter 39 of the Police 
Manual. 

“SPECIFICATION 1: That on the 14th day of Octo¬ 
ber, 1939, and for a long time prior thereto, the 
said Hubert E. Brodie and Leo Murray well knew 
that an unlawful business was being conducted 
in the premises 905 Y* G Street, N. W., to-wit, that 
a gaming table had been set up and that bets were 
being received on horse racing and numbers, in 
violation of Sections 863, 863a and 865 of the 1901 
Code of Laws of the District of Columbia as 
amended; that, notwithstanding such facts, the 
said Hubert E. Brodie and Leo Murray did fail 
and neglect to take any police action in the matter 
or report the said violations to the proper police 
authorities. 

11 CHARGE IV. Conduct prejudicial to the reputation, 
good order and discipline of the Police Force, in 
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violation of Chapter 39, Section 22, Paragraph 
(o) of the Police Manual. 

“SPECIFICATION 1: That on the 14th day of Octo¬ 
ber, 1939, the said Hubert E. Brodie and Leo Mur¬ 
ray were members of the Metropolitan Police De¬ 
partment, assigned to duty as detective sergeants 
in the First Precinct. In that assignment it was 
their duty to take action in the prevention and 
detection of crime. They went on the date afore¬ 
said to the premises 90*5 1 / 4 0 Street, N. W., in 
which an unlawful enterprise was being conducted, 
to-wit, the operation of a gaming table and the 
taking of bets on horse racing and numbers, at or 
about 2:00 p.m., and having driven up to the curb 
in front of the said premises, proceeded to attract, 
or cause to be attracted, the attention of one Carl 
T. Updyke, who came out of said premises and 
handed them, or either of them, a sum of money, 
lawful currency of the United States of America, 
which sum of monev was given to and received bv 
the said Hubert E. Brodie and Leo Murray, or 
either of them, in an attempt to procure, or tend 
to procure, or bring about the failure of the said 
Hubert E. Brodie and Leo Murray, or either of 
them, to report or prevent a violation of law or 
to take proper police action in connection with the 
setting up and operation of a gaming table and the 
taking of bets on horse racing and numbers, which 
business was carried on in the premises aforesaid 
by the said Carl T. Updyke, contrary to the laws 
of the District of Columbia then and there in 
force.” 

The findings of the Board were as fallows (Appellants’ 

App. 5): 

CHARGE 1—Specification 1—Guilty 
Specification 2—Guilty 

CHARGE 2—Specification 1—Not Guilty 

Specification 2—Guiltv 
» • 

CHARGE 3—Not Guilty 
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CHARGE 4—Guilty 

SENTENCE—Dismissal from the force. 

Appeal was taken to the Commissioners of the District of 
Columbia who affirmed the action of the Trial Board on 
April 3, 1940 (Apellants’ App. 6). 

The appellants thereafter filed the petition herein for 
certiorari. The appellees filed an answer and return which 
included a stenographic transcript of all of the evidence 
taken before the Trial Board (Appellants’ App. 23-32). 
The lower court heard the case on the petition, the answer 
and return. 

The appellants contended there and contend now that 
there was no evidence before the Trial Board on which its 
findings could be based. It is, therefore, necessary to sum¬ 
marize the testimony before the Board. 

On October 14, 1939, Mr. Eugene R. Watson, a member 
of the Metropolitan Police Force, was at premises 905 1 /£ 
G Street, Northwest, a gaming place (Appellants’ App. 23). 
The appellants were in an automobile. Appellant, Brodie, 
owner of the car, was driving (Appellants’ App. 24). The 
appellants said: ‘‘Detective Bureau.” Mr. Watson went 
inside. The operator of the premises, Mr. Carl Updyke, 
went to the cash register and took out some money, which 
he placed in his hand and took to the automobile (Appel¬ 
lants’ App. 23). 

Mr. Updyke “went to the running board of the car, 
stepped up on it, leaned forward so that his shoulders and 
head were in the car and with his right hand extended I 
(Watson) saw another hand move up, the money had been 
inside the palm, it -was not possible to see it, but the palms 
came together and the person I knew as Carl (Updyke) 
stepped back and they exchanged the time of day and the 
car sped away.” (Appellants’ App. 23.) 

Mr. Watson did not know the amount of money Mr. Up¬ 
dyke had (Appellants’ App. 24). Mr. Watson did not know 
whose hand took the money from Mr. Updyke. (“If it 
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was this man’s hand or that man’s hand I couldn’t say.” 
(Appellants’ App. 27.) 

Mr. Watson did not see any money passed (Appellants’ 
App. 27). 

Mr. Updyke, when called as a witness stated that he had 
known the appellants “on sight for quite some time and 
knew they were detectives,” that he saw the appellants 
“on the street, in an automobile, two or three times in six 
months or something like that, not to talk to.” (Appel¬ 
lants’ App. 27-28.) 

When appellant, Brodie, was advised that a change was 
to be made in his assignment, he went to Major Brown of 
the Metropolitan Police Force and stated that “if there was 
anything he had done he wanted to go before the Trial 
Board.’’ Major Brown told Mr. Brodie that the latter “had 
certain contacts with gamblers which have reacted against 
the Department, and you have not taken that action against 
the gamblers which it is felt you should have.” Mr. Brodie 
said he was not in charge of gambling enforcement and that 
he wanted a hearing. (Appellants’ App. 28.) 

Later Major Brown talked with Appellant Murray. The 
latter said that he knew he had done some things wrong, 
that he had done all right so far as drinking was concerned 
but the only thing he couldn’t keep away from was gam¬ 
bling. (Appellants’ App. 29.) 

On the 14th day of October, 1939, appellants were han¬ 
dling general assignments in the First Precinct. In the 
course of their duties they had to go in pool rooms and 
places of that sort. (Appellants’ App. 30, 31.) 

Premises 905 1 /£ G Street, N. W., was on the police list as 
a suspected gaming place and there was no duty on appel¬ 
lants’ part to report it. (Appellants’ App. 31-32.) 

STATUTE INVOLVED 

Sec. 4-122 D. C. Code, 1941, 34 Stat. 222: 

The said commissioners are also hereby authorized 
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and empowered to create one or more trial board or 
boards, to be composed of such number of persons as 
said commissioners may appoint thereto, for the trial of 
officers and members of said police force; and said com¬ 
missioners are hereby also authorized and empowered 
to make and amend rules of procedure before such trial 
board or boards and to change or abolish any such trial 
board or boards as they may deem proper; and the 
findings of such trial board or boards shall be final and 
conclusive unless appeal in writing therefrom is made 
within five days to the Commissioners of the District 
of Columbia, the hearings on appeal to be submitted 
either orally or in writing, and the decision of the said 
commissioners thereon shall be final and conclusive: 
PROVIDED, That said commissioners shall not be 
required, in their review of the sentences and findings 
of such trial board or boards, to take evidence, either 
oral, written, or documentary, and they shall have 
power to reduce or modify the findings and penalty 
of the trial board or boards or remand any case against 
any officer or member of said police force to such board 
or boards for such further proceedings as they may 
deem necessary: PROVIDED, That the chairman for, 
the time being of any and every trial board be, and he 
is hereby, authorized to administer oaths to and take 
affirmations of witnesses before such board or boards; 
AND PROVIDED, That the rules and regulations of 
said Metropolitan police force promulgated and in force 
on July 8,1906, are hereby ratified and shall remain in 
force until changed, altered, amended, or abolished by 
said commissioners. (Feb. 28, 1901, 31 Stat. 819, ch. 
623, Sec. 1; June 8,1906, 34 Stat. 222, ch. 3056, par. 5.) 

STATEMENT OF POINTS AND SUMMARY OF 

ARGUMENT 

Certiorari is the only remedy open to appellants and 
denial thereof was error. 

The charges against the appellants were that of bribery. 
There was no evidence that money was given to or received 
by the appellants. There was no evidence to show that the 
appellants took or received any money as a bribe. There 
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was no evidence to show that there was a concert of action 
between the appellants. Consequently, there was no evi¬ 
dence before the Trial Board on which its findings could 
have been based. The denial of certiorari and the refusal 

to quash the findings of the Trial Board was error. 

# 

ARGUMENT 
Writ of Certiorari 

As pointed out in the Statement of the Case, the appel¬ 
lants were police officers; they were tried and convicted by 
a quasi-judicial body called the Trial Board, as provided 
by law; they appealed to the appellees, the Commissioners 
of the District of Columbia, as provided by law and the 
findings of the Trial Board were affirmed. Appellants filed 
a petition for certiorari in the District Court. The writ was 
issued, but on final hearing, was quashed. 

The contention of the appellants, then and now, is that 
the conviction was void because there was no evidence to 
sustain the findings of the Trial Board. 

The affirmance of the findings of the Trial Board was 
final. If the same were void, the only relief open to the 
appellants was a writ of certiorari to the Commissioners. 

The statute establishing the trial board, supra, provides 
that the findings of the trial board shall be “final and con¬ 
clusive’ J unless appealed to the commissioners, also, that 
the decision of the commissioners, on such appeal, shall be 
“final and conclusive.” 

There is, therefore, no remedy left to appellants but that 
of certiorari. That is the only method by which review may 
be had on the proceedings in this case. 

The statute authorizing a trial board provides that the 
trial board be established for the “trial” of members of the 
police force. That means a hearing where evidence is taken 
to prove the charges preferred. Ergo, where there is no 
evidence to prove the charges, there is no trial. In such 
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event, substantial rights, as well as justice, have been denied 
appellants. 

In this jurisdiction, the writ of certiorari is the estab¬ 
lished method whereby the findings of quasi-judicial bodies 
and of inferior tribunals may be reviewed and corrected. 


D. C. v. Burgdorf, 6 App. D. C. 465; 

Bradshaw v. Earnshaw, 11 App. D. C. 495; 

D. C. v. Brooke, 29 App. D. C. 563; 

Trustees of Presbyterian Church v. D. C., 34 App. D. Cj 
600; 

Juvenile Court v. Hughlett, 44 App. D. C. 59; 

Mark v. D. C., 35 App. D. C. 574; 

Degge v. Hitchcock, 35 App. D. C. 218, aff’d 229 TJ. S. 
162; 

Maury v. Hitchcock, 35 App. D. C. 228, aff’d 229 U. S. 
162; 

Northern Pacific Ry. Co. v. Interstate Com. Comm., 57 
App. D. C. 318, 23 F. (2) 221, cert. den. 275 U. S. 572; 

Reichelderfer v. Ihrie, 61 App. D. C. 198, 59 F. (2) 873. 

In the case at bar, the writ of certiorari was issued. The 
court exercised whatever discretion it had when the writ 
issued. The error of the learned judge who disposed of this 
case, on final hearing, was that he thought he had the dis¬ 
cretion to grant or deny the writ. That, he did not have. 

In Harris v. Barber, 129 U. S. 366, 369 (32 L. Ed. 697, 
9 S. Ct. 314), affirming 6 Mackey, 17 D. C. 586, the court 
said: 


A writ of certiorari, when its object is not to remove 
a case before trial, or to supply defects in a record, 
but to bring up after judgment the proceedings of an 
inferior court or tribunal whose procedure is not ac¬ 
cording to the course of the common law, is in the 
nature of a writ, of error. Although the granting of 
the writ of certiorari rests in the discretion of the 
court, yet, after the writ has been granted, and the rec¬ 
ord certified in obedience to it, the questions arising 
upon that record must be determined according to 
fixed rules of law, and their determination is reviewable 
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on error. People v. Brooklyn Assessor, 39 N. Y. 81; 
People v. Brooklyn Commissioners, 103 N. Y. 370 (re¬ 
moval of a fireman); Farmington Co. v. County Com¬ 
missioners, 112 Mass. 206, 212. (Italics supplied.) 

By issuance of the writ, the court (Mr. Justice Laws) 
must have been of the opinion that there was a showing 
that the inferior tribunal’s “procedure must have been 
clearly illegal, or unknown to the law, or so irregular as to 
be contrary to right and justice.” Bradshaw v. Earnshaw, 
11 App. D. C. 495, 499. 

The court, on final hearing, was bound by Harris v. Bar- * 
ber, supra, and erred in refusing to sustain the writ because 
of the total lack of evidence to sustain the findings of the 
trial board. 

In Rudolph v. Creamer, 39 App. D. C. 1, Creamer, a police 
officer, was asked by his sergeant and lieutenant to explain 
his presence in a private garage. Creamer answered that 
he would tell that to the trial board. He was charged with, 
and convicted of, failing to obey the orders of his superior 
officers. The order of his dismissal was affirmed by the 
commissioners. A writ of certiorari was issued by the 
lower court and the finding and sentence of the trial board 
quashed. The commissioners appealed and this court re¬ 
versed on the ground that Creamer’s objections to the trial 
board proceedings were merely technicalities. 

However, the court said, p. 5: 

At the outset it may not be amiss to direct attention 
to a rule to which we have hitherto frequently given our 
assent, namely, that inasmuch as the writ of certiorari 
is issued only in the sound discretion of the court, it 
“should never be granted except when required to 
effect substantial justice, nor in any case to give effect 
to mere technical objections, or to allow a party to avail 
himself of mere irregularities in the proceedings com¬ 
plained of.” District of Columbia v. Burgdorf, 6 App. 
D. C. 471; District of Columbia v. Brooke, 29 App. D. C. 
563. And this court has jurisdiction to inquire, on an 
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appeal from an order of the supreme court of the Dis¬ 
trict, granting the writ, whether that court has exer¬ 
cised its discretion in accordance with established rules 
and precedents governing the exercise of its jurisdic¬ 
tion. Billings v. Field, 36 App. D. C. 16. 

The Evidence 

We do not contend that any of the evidence before the 
trial board was incompetent or inadmissible. We do assert, 
however, that the evidence offered before the trial board 
was, in effect, no evidence at all; that the appellants were 
convicted on evidence which, in no manner, sustained or fell 
within the purview of the charges. 

At the outset it may be said that the laws governing the 
Metropolitan Police Force here in the District of Columbia 
were modelled after the statutes of New York and hence, 
we follow the New York law, for authority and explanation 
of our position. 

The statutes of New York formerly provided that com¬ 
missioners of the fire or police departments could make 
rules and regulations for the government and discipline of 
the personnel, but that members of the force were remov¬ 
able only after written charges had been publicly examined 
into as provided in the regulations to be promulgated by 
the commissioners. Thereupon, the commissioners made 
such regulation setting up the method of trial. The action 
of the commissioners was reviewable by common law writ 
of certiorari, not by right, as is now provided by statute. 
(N. Y. Gen’l Municipal Law, Sec. 121-a.) See: P. v. Bd. 
of Fire Commissioners, 82 N. Y. 358, 360; P. v. French, 119 
N. Y. 502, 504, 23 N. E. 502. 

In P. v. Bd. of Fire Commissioners, supra, the court said, 
p. 360: 


The rule is now settled, that on common law certiorari 
the court will examine the record not only for the pur¬ 
pose of seeing whether the subordinate tribunals kept 
within its jurisdiction, but also to ascertain whether 
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there was any legal proof of facts authorizing the ad¬ 
judication, and whether any rule of law affecting the 
right of the relator has been violated. (People v. Smith, 
45 N. Y. 722; People v. Board of Commissioners, 69 
id., 40S.) 

The New York statute now provides that a policeman may 
apply to the courts for review by certiorari, but the rule of 
law respecting sufficiency of evidence has not been changed. 

In Heide v. Valentine, 300 N. Y. S. 609, 612, et seq. (252 
App. Div. 626), the evidence to sustain the charge of bribery 
was held insufficient. 

In Shea v. Valentine, 292 X. Y. S. 906, 911 (249 App. Div. 
556), the court in passing on the sufficiency of an admission 
by an officer as evidence to convict, said: 

When petitioner said he was guilty of the charge laid 
in the first specification, he said in effect that while off 
duty and in civilian clothes he was apparently in an 
intoxicated condition but when examined was found fit 
for duty. This was not a confession of any wrong. 
Before one charged with an offense may be adjudged 
guilty by confession, or by trial, the facts must admit 
of an inference of guilt, of a conscious breach of dis¬ 
cipline or of a voluntary violation of some rule or some 
regulation of the Department. 

This case is particularly applicable to the statement of 
appellant, Murray, to Major Brown (Appellants’ App. 29). 
That statement is not an admission of guilt of bribery. 
At most, it can only be said to be an admission of having 
gambled. But the appellants were not charged with gaming. 

In Slaymaker v. Warren, 229 N. Y. S. 505, 506 (224 App. 
Div. 229), the police officer, Slaymaker, was charged with 
accompanying one Campbell, a detective, on an occasion 
when Campbell attempted to extort money from a doctor 
by accusing him of complicity in an abortion, and in driving 
Campbell to a place of meeting, where money was passed 
to Campbell by the doctor. The court, in setting aside the 
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findings of the police department, because of insufficiency 
of the evidence, said: 

It is shown that the petitioner accompanied Camp¬ 
bell to the residence of the doctor once, and to the resi¬ 
dence of the woman also charged with abortion on 
another occasion; but on neither occasion is it satisfac¬ 
torily shown that petitioner heard any of the arrange¬ 
ments made by detective Campbell and the doctor for 
the payment of moneys for suppression of the charge. 
Subsequently petitioner drove Campbell to a meeting 
place at Atlantic Avenue and Court Street, Brooklyn, 
where Campbell got out of petitioner’s car and went 
to the doctor’s car, which was standing nearby, and 
received $300 from the doctor. Campbell returned from 
the doctor’s car, and got in the car with petitioner, 
when other police officers came up, and Campbell at¬ 
tempted to throw the money away, but it was recovered 
from the floor of the car. There is nothing in the evi¬ 
dence to show that any violation of the rules of the 
department was involved in petitioner’s driving Camp¬ 
bell to the place of the meeting, and nothing was proved 
which showed that he knew of Campbell’s errand. 

The apparent theory on which the findings of guilt 
were made is that certain inferences of knowledge may 
be drawn from the presence of the petitioner with 
Campbell at the times when he accompanied him to 
these meetings with the doctor. All the testimony 
shows that the arrangement for the payment of moneys 
was between Campbell and the doctor. Petitioner was 
assigned to assist Campbell on this case, and his pres¬ 
ence on the occasions in question is susceptible of an 
innocent rather than a guilty intent. The record, there¬ 
fore, has no competent proof to support the findings, 
since an inference was not justified that petitioner was 
in any way involved in a violation of the department 
rules. * * * 

P. 507: 

# # * No concert of action was thus shown between 
petitioner and Campbell. 
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In the case at bar, the only evidence as to bribery was 
given by the witness, Watson (Appellants’ App. 23, Direct 
Examination; Appellants’ App. 25-27, Cross-examination): 

A. A few minutes later after this conversation took 
place, the person I knew as Carl, took out of the cash 
register money, I saw him with money in his hand and 
he went directly to this car in front of 905% G Street, 
N. W. and at that time I was standing in front of the 
doorway talking to a dentist, a Dr. Shambora; he went 
to the running board of the car, stepped up on it, leaned 
forward so that his shoulders and head were in the car 
and with his right hand extended I saw another hand 
move up, the money had been inside the palm, it was 
not possible to see it, but the palms came together and 
the person I knew as Carl stepped back and they ex¬ 
changed the time of day and the car sped away. 

By Mr. O’Shea: 

Q. As this man, Carl, left the building and went to the 
machine, you followed him? A. I stepped outside of the 
door, yes, sir. 

Q. He had his back to you as he went to the machine ? 
A. Yes, sir. 

Q. He still had his back to you as he approached the 
machine? As. Yes, sir. 

Q. Do you recall how high from the street or window 
of this car he was? A. Little above his waist; about 
his waist line. 

Q. Do you have the address of this doctor who was 
there with you? A. It is the next door to 905% G; 
907 G Street, I think; the next door west to that. 

Q. You followed Carl with your eyes to the car? A. 
I walked a little to the right. 

Q. The distance from the door to 905% G Street to 
the curb would be about how far? A. I would say about 
twentv feet from where I was standing. 

Q. Broad day light? A. Noon. 

Q. When Carl got to the car what did he give him? 
A. He spoke to them and leaned inside the car. 

Q. Put his head inside the car? A. Head and part 
of his shoulder. 
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Q. Which shoulder? A. Both of them. 

Q. Is that the front window or the back window? A. 
The right front window of the car. 

Q. In the position you have indicated, then what dicl 
Carl do next after he put his head and shoulders inside 
the car? A. From my position I saw him reach hi$ 
hand to the middle of the car. 

Q. His right hand? A. Yes. 

Q. You are indicating with the right hand? A. Yes. 

Q. When then happened? A. And with that another 
hand came up to meet it and what happened I didn’t seej, 
except that the hands came together. 

Q. Do you know what hand of the occupant of the 
car came up to meet it ? A. Just the hand; you couldn’t 
see that part of it. 

Q. Which way was the car facing? A. The west. 

Q. It is a right hand drive? A. Left hand side. 

Q. You say Mr. Brodie was at the wheel? A. That 
is right. 

Q. Mr. Murray was then nearest to the window where 
Carl was? A. That is right. 

Q. You say Brodie reached over underneath thp 
wheel, crossed Murray and grabbed the hand of Carl I? 
A. No, sir, I got thru saying I could not identify thajt 
hand coming there to meet the hand of Carl. The hand 
met that one underneath the other one. If it was this 
man’s hand or that man’s hand I couldn’t say. I cap 
say I thought it was, but still I couldn’t say definitely. 

Q. You can’t say definitely that any money passed 
over, can you? A. I did not see the money passed. 
I saw the palms come together. 


A careful examination of that evidence does not disclose 
any concert of action between the appellants. It will no^; 
show either, that it was Brodie, or, that it was Murrayf, 
who received money. If one received it: Who was he and: 
Did the other know he received it? 

Neither question can be answered by the evidence, becausjs 
the only witness who saw the transaction, said: 


I did not see the money passed. I 
come together. (Appellants App. 27.) 


saw the palm^ 
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Under this state of the record, it cannot be inferred 
that either of the appellants saw the other receive any 
money. 

"Where then is there any evidence of bribery? 

In ex rel. Ness, St. v. Fargo, 63 N. D. 33 n (245 N. W. 887), 
Ness, a city assessor, was charged with certain dereliction 
of duty. He was removed from office, and on certiorari, 
the removal proceedings were held void. The statute under 
which the proceedings were had (p. 38 of the Opinion) was 
not unlike ours. The court reviewed decisions of Vermont, 
New York, California and Minnesota and concluded, p. 44: 

To render a judgment of removal there must be some 
legal evidence in the record upon which the board can 
act and in the instant case there is no legal evidence 
connecting the defendant with any wrongful act and 
the judgment of removal is void. 

The only case which counsel have found respecting the 
burden of proof in cases of this nature is that of P. v. 
Sturgis, 96 N. Y. S. 1046,110 App. Div. 1, where the appellee, 
an employee of the New York City Fire Department, was 
charged with perjury. After a trial he was found guilty 
and dismissed. The Supreme Court, on certiorari, ordered 
him reinstated. The Appellate Division reviewed the evi¬ 
dence at great length and in affirming said, p. 1047: 

* * * The principal charges against the relator involve 
his commission of a felony under Section 96 of the 
Penal Code (perjury). Therefore the relator is “en¬ 
titled to the same presumption in his favor that would 
have existed if the said charge had been made against 
him in a criminal court.” People, ex rel. Campbell v. 
Police Commissioners, 13 App. Div. 69, 43 N. Y. S. 118, 
appeal dismissed, 153 N. Y. 657, 47 N. E. 1110 • • * 
The question is whether a verdict of a jury against 
the relator, rendered on his trial for perjury, upon the 
proof in these proceedings, would be set aside as not 
warranted by the evidence. * * * 
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P. 1050: 

We think that the evidence is insufficient to sustai: 
the charge. The determination is annulled, and the 
relator must be reinstated, with costs. 

Laches 

In dismissing the complaint, the court below ruled that 
the appellants were guilty of laches (Appellants’ App. 22) 

The appellants were formally dismissed from the Police 
Force on May 3, 1940 (Appellants’ App. 6). On May 28, 
1940, the positions held by the appellants were filled bjr 
appointment of two other men to the places of appellant^ 
(Appellants’ App. 18). 

After the appellees took that action, it made no material 
difference when the appellants filed this suit. 

There is nothing in this record showing that the public 
good would be prejudiced by reinstatement of the appellants. 

In argument, but not of record, the appellees urged, below , 
that the appellants, if reinstated, would be entitled to back 
pay. 

There is nothing in any statute providing that the appel¬ 
lants, as a matter of law, are entitled to back pay in the evenjt 
of restoration to duty. 

That is a question to be settled only upon restoration of 
the appellants to duty. Undoubtedly, the courts would not 
permit the appellants to unjustly enrich themselves at the 
expense of the District of Columbia. In Prowler v. N. Y., 
216 N. Y. S. 901, 216 App. Div. 824, aff’d 243 N. Y. 607,154 
N. E. 624, the court held that on restoration to duty, the 
officers would be entitled only to the difference in pay o:’ 
the police force and money earned in private employment!. 
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CONCLUSION 

The lower court erred. The findings of the Trial Board 
should be quashed and appellants restored to duty. 

Respectfully submitted, 

James A. O’Shea, 

John H. Burnett, 
Alfred Goldstein, 
Attorneys for Appellants. 
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APPENDIX 
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1 Petition for Writ of Certiorari 

To the Honorable Justices of the District Court of the 
United States for the District of Columbia, your petitioners 
respectfully represent as follows: 

1. Petitioners are citizens of the United States and resi¬ 
dents of the District of Columbia. 

2. Defendants are citizens of the United States, residents 
of the District of Columbia and sued as the Commissioners 
of the District of Columbia as hereinafter set forth. 

3. The records of the Metropolitan Police Department of 
the District of Columbia as to the Petitioners herein, dis¬ 
close as follows: 

LEO MURRAY: 

Appointed to the Metropolitan Police Department, 
March 10, 1908. 1918 appointed Federal Revenue 
Agent in connection with Police work, carrying the 
badge of the Metropolitan Police Department and also 
the badge of the Federal Revenue Department. July 
9, 1930 made a Detective Sergeant and transferred to 
the Detective Bureau. Numerous commendations on 
file for meritorious -work performed. Was wounded 
several times in the line of duty. 

HUBERT E. BRODIE: 

Appointed to the Metropolitan Police Department, Sep¬ 
tember 1,1917 and was appointed a Detective Sergeant 
January 16, 1924. He has been commended highly 

2 for meritorious services and has been shot in the 
line of duty. 

Petitioners have been engaged in the discharge of their 
duties in said District of Columbia since the said dates of 
their appointments, up to March 7, 1940. 

4. Petitioners further say that subsequent to said last 
mentioned time and upon the 7th day of March, A.D., 1940, 
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in accordance with the Act of Congress approved June 8, 
1906, which Act amends Section 1 of the Act entitled, “An 
Act relating to the Metropolitan Police Force of the Dis¬ 
trict of Columbia,” approved Fcbruaiy 28th, 1901, which 
reads inter alia as follows: 

“That no person shall be removed from said Police 
Force except upon written charges preferred against 
him in the name of the Major and Superintendent of 
said Police Force to the Trial Board or Boards here¬ 
inafter provided for and after an opportunity shall have 
been offered him of being heard in his defense.” 

and in accordance with other statutes governing such cases 
in connection with the Metropolitan Police Force of the 
District of Columbia, charges were preferred against said 
Petitioners with specifications as follows: (The Charges 
against both Petitioners were identical.) 

“CHARGE I. Conduct unbecoming an officer in violation 
of Paragraph (1), Section 22, Chapter 39 of the Police 
Manual. 

“SPECIFICATION 1: That on the 14th day of October, 
1939, at or about 2:00 p.m., at 905 1 / 4 G Street, N. W., the 
said Hubert E. Brodie and Leo Murray did, while on 
duty as detective sergeants assigned to the First Pre¬ 
cinct, accept or receive a bribe consisting of lawful 
monev of the United States of America from one Carl 
T. Updyke. 

“SPECIFICATION 2: That on the 14th day of October, 
1939, at or about 2:00 p.m., at 905 1 /2 G Street, N.W., the 
said Hubert E. Brodie and Leo Murray, while on duty 
as detective sergeants assigned to the First Precinct, 
permitted the acceptance of a bribe, consisting of law¬ 
ful money of the United States of America, from one 
Carl T. Updyke. 

“CHARGE II. Wilful failure to report promptly to the 
Major and Superintendent of Police, through the proper 
channels, or direct, any violation by any person whom- 
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3 soever, without or within the Metropolitan Police 
Department, of the Criminal Code of the United 
States or the Code of Law of the District of Columbia, 
in violation of Paragraph (n), Section 22, Chapter 39 
of the Police Manual. 

‘‘SPECIFICATION 1: That on the 14th day of October, 
1939, and for a long time prior thereto, the said Hubert 
E. Brodie and Leo Murray had knowledge that an ille- 
gal enterprise, to-wit, violation of the laws of the Dis¬ 
trict of Columbia relating to the setting up of gaming 
tables and the taking of bets on numbers and horse 
racing, in violation of Sections 863, 863a and 865 of the 
1901 Code of Laws of the District of Columbia as 
amended, was being conducted in premises 905^ G 
Street, N. W.; and the said Hubert E. Brodie and Leo 
Murray did fail and neglect to bring this matter to the 
attention of the proper police authorities or to take 
proper police action themselves. 

“SPECIFICATION 2: That on the 14th day of October, 
1939, the said Hubert E. Brodie and Leo Murray did 
permit one Carl T. ITpdvke, at or about 2:00 p.m., to give 
them, or either of them, a bribe, without either placing 
the said Carl T. Updyke under arrest, or taking any 
police action in the matter whatsoever, or bringing the 
matter to the attention of the proper police authorities. 

“CHARGE III. Neglect of duty in violation of Para- 
rapli (p), Section 22, Chapter 39 of the Police Manual. 

“SPECIFICATION 1: That on the 14th day of October, 
1939, and for a long time prior thereto, the said Hubert 
E. Brodie and Leo Murray well knew that an unlawful 
business was being conducted in the premises 905 1 / 4 G 
Street, N. W., to-wit, that a gaming table had been set 
up and that bets were being received on horse racing 
and numbers, in violation of Sections 863, 863a and 865 
of the 1901 Code of Laws of the District of Columbia 
as amended; that, notwithstanding such facts, the said 
Hubert E. Brodie and Leo Murray did fail and neglect 
to take any police action in the matter or report the 
said violations to the proper police authorities. 





4 


“CHARGE IY. Conduct prejudicial to the reputation, 
good order and discipline of the Police Force, in viola¬ 
tion of Chapter 39, Section 22, Paragraph (o) of the 
Police Manual. 

“SPECIFICATION: 1 That on the 14th day of October, 
1939, the said Hubert E. Rrodie and Leo Murray were 
members of the Metropolitan Police Department, as¬ 
signed to duty as detective sergeants in the First Pre¬ 
cinct. In that assignment it was their duty to take 
action in the prevention and detection of crime. They 
went on the date aforesaid to the premises 905 Yi G 
Street, X. W., in which an unlawful enterprise was 
being conducted, to-wit, the operation of a gaming table 
and the taking of bets on horse racing and numbers, 
at or about 2:00 p.m., and having driven up to the 
4 curb in front of the said premises, proceeded to at¬ 
tract, or cause to be attracted, the attention of one 
Carl T. Updyke, who came out of said premises and 
handed them, or either of them, a sum of money, lawful 
currency of the United States of America, which sum 
of money was given to and received by the said Hubert 
E. Brodie and Leo Murray, or either of them, in an 
attempt to procure, or tend to procure, or bring about 
the failure of the said Hubert E. Brodie and Leo Mur¬ 
ray, or either of them, to report or prevent a violation 
of law or to take proper police action in connection 
with the setting up and operation of a gaming table 
and the taking of bets on horse racing and numbers, 
which business was carried on in the premises afore¬ 
said by the said Carl T. Updyke, contrary to the laws 
of the District of Columbia then and there in force.” 

Petitioners were required to appear and answer such 
charges and specifications in accordance with law before 
the Trial Board designated for such purposes by the Com¬ 
missioners of the District of Columbia, upon the 14th day 
of March, 1940. 

5. That after the receipt of the formal notice of accusa¬ 
tion against them, petitioners employed as their counsel 
James A. O’Shea and John H. Burnett, and on the 14tli day 
of March, 1940, being the date set for the hearing of said 
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charges, petitioners repaired to the Police Trial Board for 
the purpose of defending themselves against the charges 
hereinbefore set forth. 

6. Petitioners further say that the afore-mentioned Trial 
Board proceeded to attempt to try them upon the charges 
hereinbefore set forth at the time hereinbefore mentioned 
and on the 15th day of March, 1940, rendered the following 
verdict: 

CHARGE 1—Specification 1—Guilty 
Specification 2—Guilty 
CHARGE 2—Specification 1—Not Guilty 
Specification 2—Guilty 
CHARGE 3—Not Guilty 
CHARGE 4—Guilty 

SENTENCE—Dismissal from the force. 

7. Petitioners further say that thereafter and within the 
time prescribed by law and on, to-wit, the 18th day of 

March, 1940, their counsel, James A. O’Shea and John 
5 H. Burnett, acting for and on behalf of them, noted 
an appeal to the defendants, the Commissioners of 
the District of Columbia, from the finding of the Trial 
Board, finding them guilty and requested an oral hearing, 
in pursuance of the said Act approved June 8, 1906, here¬ 
inbefore referred to; that on March 29, 1940, petitioners, 
through their counsel submitted a written statement in 
support of their appeal and on May 1,1940, petitioners with 
their counsel proceeded to the District Building to argue 
the appeal taken as aforesaid in pursuance of the following 
notice: 


“April 18, 1940 

“Mr. James A. O’Shea, 

402 6th Street, N. W., 

Washington, D. C. 

“Dear Sir: 

Further reply is made to your letter of March 25, 
1940, in re the matter of the appeal from the finding 
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of the Trial Board in the case of Officer Hubert E. 
Brodie. 

I am directed by the Commissioners to inform you 
that you may appear before them on Wednesday, May 
1st, 1*940, at 10:00 o’clock, A.M., in room 503 District 
Building, with the understanding that arguments pre¬ 
sented at that time will be confined to matters contained 
in the record. 

Verv trulv vours, 

V v v 7 

G. M. Thornett 

Secretary 

Board of Commissioners, D. C.” 

That the same notice was received as to the Petitioner, Leo 
Murray. 

That when petitioners and their counsel arrived there, 
they were directed to proceed with the hearing of the ap¬ 
peal. That defendants proceeded to hear the appeal and 
on May 3, 1940 made the following order: 


“ORDERED: 


“May 3, 1940 


That the finding and sentence of the special police 
trial board are in all respects confirmed and approved, 
and the said Privates Hubert E. Brodie and Leo Mur¬ 
ray are hereby removed from the Metropolitan Po- 
6 lice Department, effective from and after May 4, 
1940. 


“By order of the Board of Commissioners, D. C. 

/S/ G. M. Thornett 
Secretary to the Board.” 

8. Petitioners further say that the facts out of which 
the charges aforesaid arose are substantially as follows: 

EUGENE REED WATSON testified substantially that 
he has been employed by the District of Columbia Metro¬ 
politan Police since April 1, 1939, as an undercover man in 
Lieutenant Hartman’s Squad; that he was not told to go 
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to 90514 G Street, Northwest; that he went to 905^ G 
Street, Northwest, and observed things of his own accord; 
that along about noon, on October 14, he observed a car 
drive up in front of the said premises; that they simply said 
the words, “Detective Bureau”; that he thought he mis¬ 
understood them and went inside to get a detective maga¬ 
zine ; that a few minutes after this conversation took place, 
the person known as Carl, took out of the cash register 
money; that witness saw him with the money in his hand 
and Carl went directly to this car in front of 90514 G Street, 
Northwest; that he went to the running board of the car, 
stepped up on it, leaned forward so that his shoulders and 
head were in the car and with his right hand extended, wit¬ 
ness saw another hand move up, that it was not possible 
to see the money as it had been inside the palm; that the 
palms came together and the person known as Carl stepped 
back and they exchanged the time of day and the car sped 
away. Witness took the license number and believes the 
same were 382167. 

On cross-examination witness stated that he was there on 
the 14th of October; that he could have been in error when 
he stated something about the 14th of September; that he 
did not know who these men were on that date; that he had 
no photographs of the men; that he thinks he was 
7 shown a photograph of one of them on the next day, 
the 15th of October; that he does not know whether 
or not he was shown a photograph of one of them on the 
next day, the 15th of October; that he does not know whether 
or not he was shown a photograph of the other one; 
that the first time he recognized him as the other occupant 
of the car w-as on the date of the hearing at the Trial 
Board; that he has not seen him since the 14th of October 
until the present date; that he recalls the money was in 
Carl’s right hand; that he did not see the denomination of 
the money; that he actually saw the money transferred at 
the cash register; that Carl spoke to the men and leaned 
inside the car; that he put his head and part of his shoulders 
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inside the front window of the car; that Carl reached his 
right hand to the middle of the car and that another hand 
came up to meet it and that he did not see what happened 
then, except that the hands came together; that Mr. Brodie 
was at the wheel and Mr. Murray was nearest the window 
where Carl was; that he could not say whose hand it was 
that met Carl’s hand; that he cannot definitely say that any 
money passed over. 

Witness stated that he had never seen Brodie and Mur¬ 
ray at 905 1 /-: G Street, Northwest, before October 14; that 
was the first and only time. 

9. That petitioners did not take the stand, relying upon the 
fact that the prosecution had failed to make a case against 
them. 

Petitioners further say that it was their constitutional 
right to refuse to make a statement when they appeared 
before the Trial Board. 

10. That at the expiration of^the testimony, the follow¬ 
ing occurred: 

Mr. Gasch, for the prosecution, argued that there 
8 was no evidence in the case showing why it was that 
the respondents took or received any money from Up- 
dyke, stating that it may have been a gift or a loan or some¬ 
thing of that nature. 

Mr. 0 ’Shea made an argument respecting the speculation 
and inference that would have to be the basis of any con¬ 
viction rather than proof of any fact. 

Mr. Morgan made an inquiry as to what the situation 
would be if the Board assumed that any money had passed 
from Updyke to petitioners. Mr. O’Shea then said that the 
state of the record was in such condition that if the Board 
did assume the money to have passed, the Board would 
have to speculate as to the reason that it was passed. 

Mr. O’Shea then stated that there was nothing in the case 
to deprive the petitioners of their jobs but speculation and 
Mr. Morgan adopted the suggestion of Mr. Gasch concern¬ 
ing the speculation that the money may have been a gift 
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or loan, and made the inquiry if it was not a fact that if 
the Board did find that money had passed would not the 
Board have to speculate as to the reason or motive for the 
passing of that money. 

11. Petitioners further say that the Trial Board dis¬ 
regarded entirely the facts in this case and convicted your 
petitioners on speculation and guess-work. That they have 
not had their day in Court and all that they ask is a fair 
trial under the circumstances. 

WHEREFORE, the premises considered, the petitioners 
pray: 

1. That the United States writ of certiorari may issue 
compelling the said Commissioners acting as the municipal 
head of the District of Columbia, to certify to this Court 
a copy of each and every record in their custody relating 
in any manner to the charges against petitioners, and to the 

alleged trial before the said Trial Board, and to the 

9 findings of said Commissioners, or that in any man¬ 
ner may pertain to said case. 

2. That upon the coming in of said return, said alleged 
findings of said Trial Board and all action in connection 
therewith by the said Commissioners, may be quashed and 
annulled by the judgment of this Court, and respondents 
may be directed to cancel or set aside all proceedings under¬ 
taken to be had thereon. 

3. And for such other and further relief as the nature of 
the case may require. 

Leo Murray 
Hubert E. Brodie 

• •••••• 

10 Answer to Petition and Return to Writ of 

Certiorari 

1, 2, 3, 4 and 5: Defendants admit the allegations of 
paragraphs numbered 1, 2, 3, 4 and 5. 

6. Defendants admit the allegations of paragraph num- 
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bered 6. Further answering this paragraph defendants say 
that the Trial Board did well and truly try the issues pre¬ 
sented in the cause before them and did in fact a true verdict 
render according to the law and evidence. 

7. Defendants admit the allegations of paragraph num¬ 
bered 7. 

S. Answering the allegations of paragraph numbered 8 
defendants say that the facts out of which the charges 
aforesaid arose are in part substantially as recited therein, 
with the following exceptions: Eugene Reed Watson testi¬ 
fied that he was a member of the Metropolitan Police De¬ 
partment and that since April 1,1939 he had been assigned 
to duty in Lieutenant Hartman’s squad, doing undercover 
work. This same witness testified that the license number 
of the car in which the petitioners were riding was 49656 
(R. 13). He further testified that the license number stated 
in paragraph S of the petition was the tag which was used 
by the automobile of Carl Updyke, who was in charge of the 
premises known as 905% G Street. The witness testified 
on cross-examination that he was also present at 905% G 
Street, N. W., and made a report of his activities on the 
14th day of September, 1939 (R. 28). Further answering the 
allegations of paragraph numbered 8, defendants say that 
the witness Eugene Reed Watson testified that he was 
11 appointed to the police force by going through the 
Civil Service examination procedure and that prior 
to that time he had graduated from the University of 
Southern Illinois where he received his degree in 1933, 
having majored in psychology. He testified that he first 
went to the premises 905% G Street, N. W. in the first part 
of April 1939 and that his visits to those premises continued 
until the latter part of September of the same year. He 
stated that they sold magazines and newspapers, some nov¬ 
elties, cigars and cigarettes as a front, and behind it they 
were taking horse bets and numbers bets. He testified fur¬ 
ther that he made some thirty or forty reports concerning 
his various visits to these premises and that one of his 
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reports concerned the 14th of October 1939; that on that 
date he had been working around the place selling occa¬ 
sionally but not handling any money and along about noon 
he observed a car drive up in front of the premises; that 
the occupants of this car simply said the words “Detective 
Bureau”; that he thought he had misunderstood them and 
went inside to get a detective magazine and told the people 
in charge of the premises. Pursuant to this information 
one Carl Updyke, who subsequently testified at the hearing, 
and who was in charge of the premises, took money out of 
the cash register. The witness saw him with the money ir. 
his hand and he went directly to the car in front of 905% 
G Street, N. W., and that at that time the witness was stand ¬ 
ing in front of the doorway talking to a dentist, a Dr. Sham ■ 
bora; that Carl went to the running board of the car, stepped 
up on it, leaned forward so that his shoulders and head were 
in the car with his right hand extended. The witness saw 
another hand move up. The money had been inside the 
palm. It was not possible to see it but the palms came 
together and then Carl stepped back and they exchanged 
the time of day and then the car sped away. The witness 
then testified that reference to his notes, which he had no - ; 
seen since he turned them in, refreshed his memory and thar 
he observed that the license tags on the car were 49656. I" 
was subsequently shown that those tags were listed to the 
petitioner, Hubert E. Brodie. The witness then iden- 
12 tified the driver of that car as the petitioner, Huber; 

E. Brodie. The witness further testified that at tha; 
time he had made notes describing the appearance of the 
men whom he saw. The witness then testified that he could 
identify the occupant of the car as the other petitioner 
Leo Murray. On cross-examination the witness was asked 
to describe how this place, 905% G Street, N. W., was fitted 
up. In answer he testified in the front of the establishment, 
at the right of the door, was a little stand where all daily 
publications were placed for sale; that at the left of the 
door, as you come out of it, there is a little coca cola stand, 
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i and up and down on the door are magazine racks; that on 
the east side of the east wall was a magazine rack, a huge 
magazine rack fitted with magazines, filled with monthly and 
i weekly magazines; that on the other side of the room there 
was another magazine rack which contained various story 
i magazines. Next to that was a bulletin board on which 
1 racing slips were kept. Returns from the day before, show¬ 
ing the winners and the amount paid; that on the north end 
1 of the shop there was a cigar counter where they kept cigars 
and cigarettes and in the back were novelties, playing cards, 
poker chips, etc. At the west end of this counter was a door 
i that led down to the basement; that at the north end of the 
magazine stand on the west wall was a marble pin ball 
machine sitting east and west -with the head of the machine 
to the west. It was around that machine most of them gath- 
i ered; that the cash register was at the west end of the little 
cigar counter in the back of the store; that the witness was 
within six or eight feet of Carl at the time Carl took the 
money from the cash register; that he did not actually see 
the denomination of the money taken from the cash register 
nor its amount; that as Carl left the building the witness 
followed him and stepped outside the door. The witness 
then testified that Mr. Brodie was at the wheel and Mr. 
Murray was seated nearest the window where Carl was; 
that he could not identify whose hand it was that met the 
hand of Carl; that he saw the palms come together but 
did not see the money pass; that at the time the money was 
transferred from Carl’s left hand to his right palm 
: 13 it was folded in a small way; that Carl had rolled it 
up that way as he took it out of the cash register; 
that that was the reason he did not observe it at the time 
of the transfer; that the witness did not remember seeing 
anything in Carl’s hand when he came back from the auto¬ 
mobile; that Carl was the man who took bets in 905% G- 
Street, N. W. The witness then identified one Carl T. Up- 
dyke, who was then called upon to testify at the hearing, 
i Further answering the allegations of paragraph num- 
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bered 8, defendants say that with Carl T. Updyke, William 
A. Gallagher, Esquire, a member of the bar, appeared anq 
stated to the Board that he represented Mr. Updyke. Mif. 
Gallagher stated that he wished to make this statement for 
the record; that on November 28,1939, Mr. Carl T. Updyke 
was indicted on eleven counts in connection with the opera¬ 
tion of the premises 9051/2 G Street; the indictment covered 
the period from October 17th up to November 28th; thalt 
from the information counsel had on the case now under 
hearing certain questions likely to be asked of Mr. Updyke 
would involve his constitutional rights; thereupon Mr. Up¬ 
dyke testified that he knew Messrs. Murray and Brodie and 
that he recognized them at the hearing. He further stated 
that he had known them on sight for quite some time anjl 
that he knew they were detectives. The witness declined 
to answer the question whether or not he knew the peti¬ 
tioners in a business or social way on advice of counsel, op 
the ground that his answer might tend to incriminate or 
degrade him. The witness, on advice of counsel that i|t 
might tend to incriminate or degrade him, declined to answek* 
the question whether or not on the 14th day of October, 1939 
he gave any money to the petitioners Murray and Brodie. 
Witness admitted a conversation with Major Brown, Inspec¬ 
tor Edwards and Lieutenant Hartman after his arrest bdt 
declined on advice of counsel to answer the question whethet 
his conversation related to his activities at 905% G Street, 
N. W. On the same ground the witness refused to answer 
the question as to whether he recalled where he was on th|e 
14th day of October, 1939. The witness was advised bv 
counsel that it would tend to incriminate him to answer a 
question by the Chairman whether or not on the 14tp 
14 day of October, 1939, and for some time prior thereto, 
he had conducted an establishment wherein bets on 
race horses were taken. He also declined for the same rea¬ 
son to answer another question by the Chairman whether 
or not he paid any money to the two respondents, Brodie and 
Murray, on the 14th day of October, 1939. 
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1 Thereupon Major Ernest W. Brown was called as a wit¬ 
ness and testified as follows: That he was Superintendent 
of the Metropolitan Police Department; that he knew the 
petitioners, Messrs. Brodie and Murray. The witness fur¬ 
ther testified that lie knew one Carl Taylor Updyke and 
that he had met him in his office at Police Headquarters 
some months before; witness stated that he recalled that 
Updyke was brought into his office on the forenoon of 
November 10, 1939, and that Lieutenant Hartman and In¬ 
spector Edwards were both present at the time. On objec¬ 
tion of counsel for petitioners the Board refused to permit 
the witness to testify as to what happened and what conver¬ 
sation took place on the occasion last mentioned. The wit¬ 
ness then testified that pursuant to certain conversations 
he had with Mr. Updyke he took certain j)olice action respect¬ 
ing the petitioners, as a result of which the assignment of 
the petitioners was changed from detective sergeants to 
duty in the precincts. The witness further testified that 
the petitioner Brodie had appeared in the office of the Major 
and Superintendent of Police, asking the reason for the 
transfer and that he had advised Mr. Brodie to the follow¬ 
ing effect: “You had certain contacts with gamblers which 
have reacted against the Department and you have not taken 
that action against the gamblers which is felt you should 
have”. He further testified that petitioner said he was not 
especially in charge of gambling and that he wanted a hear¬ 
ing, and that he would ask Senator Byrnes to intercede in 
his behalf. The witness further testified that the other 
petitioner, Mr. Murray, came to see him regarding the 
change in his assignment; that Mr. Murray was apparently 
very much disturbed and said that he wanted to apologize 
for anvthing that he had done that caused anv reflec- 
15 tion on the Department or on the witness; that Mr. 

Murrav further stated: “I have tried to conduct mv- 
self properly; I know I don’t do things I should have done 
and so far as drinking I have done all right but the only 
thing I can’t keep away from is gambling.” The witness 
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further testified that the change in assignment involved 
approximately $600 a year for each man. The witness then 
testified that he had no personal knowledge of any reports 
made by the two petitioners regarding gambling activities 
at premises 905% G Street. The witness further testified 
that such report, if made, would probably go to the Special 
Investigation Squad. On cross-examination the witness 
testified that it was the duty of the petitioners to lock up 
suspicious characters and to go to places where such char-j 
acters regularly go. On question by the Chairman of tfy 
Board the witness testified that it would have been the duty) 
of the petitioners to have reported any violation of law with 
respect to the premises 905% G Street, N. W. The witness 
further testified that the premises 905% G Street were iij 
the jurisdiction of the First Precinct and that the petitioners 
were responsible for that area. The witness further testi¬ 
fied that other men were also responsible for that area. The 
witness then testified that if the petitioners had specific 
information as to violations at 905% G Street that it wai 
their obligation to investigate and enforce the law. 

Thereupon Eugene R. Watson was recalled as a witness 
and testified as follows: That between his first visit in 
April 1939 and the 14th of October, 1939, that he saw Carl 
T. Updvke taking horse bets and number bets at 905% (jr 
Street; that on numerous occasions he saw people who ha<jl 
placed bets on horses receive money from Carl T. Updvke I; 
that he also saw the said Updyke pay off number bets; that 
on the 14th day of October, 1939 he saw approximately 50 
bets placed at these premises. It was then stipulated and 
agreed by and between counsel, at the instance of counsel 
for petitioners, that the premises 905% G Street were listed 
as a place under suspicion as a “gambling place” and that 
that fact was known to the two petitioners. 

16 9. Defendants admit that petitioners did not takb 

the stand and that counsel for the petitioners stated 
that it was his contention that the evidence did not justify 
the conviction. Defendants deny the petitioners had a cor - 
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stitutional right to refuse to make a statement when con¬ 
fronted with the evidence hereinbefore set forth and say 
that it was the duty of the petitioners to set forth their 
explanation, if any they had. 

10. Defendants deny that Mr. Gasch, for the prosecution, 
argued that there was no evidence in the case showing why 
it was that respondents took or received any money from 
Updyke, or that he stated that it may have been a gift or 
a loan or something of that nature. Further answering the 
allegations of this paragraph, defendants say that Mr. Gasch 
argued that the evidence in this case clearly indicated con¬ 
duct prejudicial to the reputation, good order and discipline 
of the Police Department iri that the two petitioners had 
taken a sum of money from Carl T. Updyke, who was well 
known to them, and who had for a number of months con¬ 
ducted a gaming establishment where bets were taken on 
horse races and numbers, at the premises 90 q 1 /* G Street, 
N. W. Mr. Gasch further argued that if the money which 
passed were a gift or a loan or something of that nature that 
there was no reason why the petitioners could not have taken 
the stand and have testified to that effect. 

Defendants admit' that Mr. O’Shea made an argument 
respecting the speculation and inferences that would have 
to be the basis of any conviction rather than proof of any 
fact. Defendants deny that Mr. Morgan’s inquiry was 
phrased as alleged in said paragraph 10, and on the con¬ 
trary say that Mr. Morgan did inquire of counsel as to what 
the situation would be if the Board concluded from the 
evidence that money had passed from Updyke to the peti¬ 
tioners. In answer to Mr. Morgan’s inquiry, Mr. O’Shea 
said that if the Board did assume that money had passed 
the Board would have to speculate as to the reason that it 
passed. Defendants admit that Mr. O’Shea stated that 
there was nothing in the case to deprive the petitioners of 
their jobs but speculation, but defendants deny the 
17 remaining allegations of the paragraph numbered 10. 
Further answering paragraph numbered 10 defend- 
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ants say that Mr. Morgan then asked Mr. O’Shea, in view 
of the fact that there was no explanation before the Board 
on the part of the petitioners as to what had happened, 
whether or not the Board would not be forced to conclude 
that the money in question had passed from Updyke to the 
petitioners as a bribe, and that in view of the nature of the 
premises where the money passed and the further fact that 
no police action was taken by the petitioners, that the peti¬ 
tioners were in fact guilty of conduct prejudicial to the 
reputation, good order and discipline of the police force. 

11. Defendants deny the allegations of paragraph num¬ 
bered 11 and on the contrary say that these petitioners 
were given a full and fair hearing, as will appear from the 
record hereto annexed. Further answering the allegations 
of paragraph numbered 11, defendants say that petitioners 
voluntarily elected not to take the stand and voluntarily 
elected not to offer any explanation of the facts and cir¬ 
cumstances testified to during the course of the proceedings 
before the Police Trial Board. 

Further answering the petition defendants say that peti¬ 
tioners have neglected and delayed to make a timely appli¬ 
cation to this Court for writ of certiorari. Petitioners’ 
appeal to the defendant Commissioners was denied on May 
4, 1940; on May 28, 1940 the Commissioners, acting pur¬ 
suant to law, passed an order, numbered 383,328, attached 
hereto and made a part hereof as Exhibit “A”, appointing 
Robert L. Fort, age 26, vice Hubert E. Brodie, removed, 
and James C. Teague, age 27, vice Leo Murray, removed. 
These men thereupon entered upon the performances of 
their duties and have been engaged therein since the passage 
of the said order. 

And for return to the writ of certiorari defendants file 
herewith as a part hereof, marked “Return Number 2”, 
copies of the record in its possession pertaining to the 
charges against the petitioners herein, consisting of (1) 
the charges and specifications; (2) a report of the 
18 hearing before the Trial Board; (3) findings and 
sentence of the Board; (4) appeal to the Commis- 
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sioners, including brief filed by petitioners; (5) order of 
the Commissioners affirming finding and sentence of the 
Trial Board. 

#*••••• 

19 DEFENDANT’S EXHIBIT “A” 

383328 

COPY 

P. D. 01.6391/11 


Government of the District of Columbia 
Executive Office 
Washington 


ORDERED: 


May 28,1940. 


That the following named persons are hereby appointed 
Privates of CLASS ONE in the Metropolitan Police Depart¬ 
ment, D. C., with compensation at the rate of $1,900 per 
annum, subject to a probationary period of one year, effec¬ 
tive on and after June 1, 1940, approved by the United 
States Civil Service Commission, Certificates Nos. K-4504 
and K-48S9: 

Newell I. Troup (age 26), vice Charles S. Woods, resigned 
Francis J. Eckloff (age 26), vice William F. Fey, removed 
Ernest E. Bower (age 25), vice Rollin P. Dickerson, Jr., 
resigned 

Robert L. Fort (age 26), vice Hubert E. Brodie, removed 
James C. Teague (age 27), vice Leo Murray, removed 
James W. Chesser (age 24), vice Cornelius T. Gibson, re¬ 
tired 

Russell H. Lampson (age 28), vice Philip S. Ball, trans¬ 
ferred to the White House 

George E. Fisher (age 25), vice Howard V. Covell, promoted 
Richard T. White (age 27), vice Louis P. Bell, transferred 
to the White House 
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By order of the Board of Commissioners, D. C. 

(S) Gr. M. Thornett 
Secretary to the Board. 

Official copy furnished 
Auditor 
Gr. A. 0. 

Dis. 0. 

P. D. 

Persons 

20 Memorandum for the Clerk 

Certiorari is issued only in the sound discretion of the 
Court to effect substantial justice. 

Congress as the legislative body for the District of Co¬ 
lumbia did not intend that charges made against police 
officers of the District should be framed with the technical 
accuracy of indictments or that the weight and sufficiency 
of the evidence adduced, as claimed by the petitioners, 
should have the same effect as far as proof is concerned 
as that required in courts of appropriate criminal juris¬ 
diction. 

If the character of the violation of duty constituting the 
subject matter of the proceedings is pointed out adequately 
and with an accuracy so as to enable accused to prepare a 
defense, the requirements of the statute are complied with. 
This was done in the instant case. 

The analogy to the so-called New York rule is not in 
point. Certiorari in that jurisdiction has been abolished, 
but appropriate proceedings in the nature of review by 
the courts are provided for by statute in cases similar to 
that at bar, the statute also providing that a determination 
be made on such review as to whether or not there was 
competent proof of the facts alleged to support the finding. 

The statute in this District giving the Commissioners 
appellate jurisdiction to review the findings of the trial 
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board contains no sucli provision, but states that their deci¬ 
sion “shall be final and conclusive.” Obviously, in the 
i absence of statutory provision to the contrary, this means 
that such decision should be final and conclusive as far 
| as the merits of the case are concerned, and that review by 
certiorari by an appellate tribunal such as this court may 
be had only for the purpose or extent of ascertaining 
21 whether the Board and Commissioners had jurisdic¬ 
tion of the cause, had exceeded their jurisdiction, or 
had not exercised the same according to law. 
i No question has been raised in this proceeding as to juris¬ 
diction or irregularity of procedure. Only errors of law 
can be reviewed, for by the great weight of authority, find¬ 
ings of fact are not open to revision. 

Apart from the above, it is the opinion of this court that 
i the petitions are barred from relief by their own laches. 

The writ is quashed and petition dismissed. 

Matthew F. McGuire, 

Justice. 

3/19/42. 

• •••••• 


23 Findings of Fact and Conclusions of Law 

The Court finds as facts the following: 

1. Petitioners were tried on the written charges and speci¬ 
fications before a duly constituted special Trial Board of 
the Metropolitan Police Department on March 16, 1940. 

2. That the special Trial Board had jurisdiction of the 
cause. 

3. That the charges and specifications were drawn with 
sufficient clearness and adequacy to enable the accused to 
prepare a defense. 

4. That the appeal of the petitioners to the Commissioners 
of the District of Columbia, as provided by law, was heard 
by the Commissioners on May 1,1940, and a decision by the 
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Commissioners affirming the recommended sentence of dis¬ 
missal was handed down on May 3,1940, to be effective from 
and after May 4, 1940. 

5. That the petition for writ of certiorari was presented 
to the District Court on December 13, 1940. 

6. That although its relevancy as to the matters in issue 
is questioned, nevertheless for such rights as petitioners 
may have on appeal, it is hereby found that Congress, in 
the early part of December 1940, passed the Logan-Walter 
Bill, H. R. 6324, entitled “An Act to provide for the expedi¬ 
tious settlement of disputes with the United States, and 
other purposes.” This Bill was vetoed by the President 
on December 18, 1940. 

7. That on May 28, 1940, the Commissioners passed an 

order appointing one Fort, vice Hubert E. Brodie, 
24 removed, and one Teague, vice Leo Murray, re¬ 
moved ; that Fort and Teague thereupon entered upon 
the performance of their duties and have been so engaged 
since that time; that these appointments were probationary 
appointments and became permanent after a lapse of one 
year from the date thereof. 

8. That petitioners have neither pleaded nor proven any 
excuse for their delay in filing their petition for writ of 
certiorari to review the decision of the Commissioners 
affirming the decision of the Trial Board; that their delay 
in filing a writ of certiorari was unreasonable and without 
justification and is of such a character as to constitute 
laches. 

9. That neither petitioner before the Trial Board took 
the stand in his defense nor was any evidence offered by 

. the defense before the Trial Board. 

10. That no explanation was offered by either petitioner 
as to the charges preferred by the Major and Superintend¬ 
ent of Police at any time. 

11. Competent evidence was adduced in the proceeding 
before the Trial Board to establish the charges on which 
petitioners were found guilty. 
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Conclusions of Law 

The Court concludes as a matter of law: 

1. Certiorari is issued only in the sound discretion of 
1 the Court to effect substantial justice. 

2. Congress, as the legislative body of the District of 
Columbia, did not intend that the charges made against 
police officers of the District should be framed with the 
technical accuracy of indictments. The Trial- Board was 
not required to find petitioners guilty beyond a reasonable 
doubt. 

If the character of the violation of duty constituting the 
subject-matter of the proceedings was pointed out ade- 
! quately and with an accuracy so as to enable the accused 
1 to prepare a defense, the requirements of the statute are 
complied with. This was done in the instant case. 
25 4. That the statute in this District giving the 

Commissioners jurisdiction to review the findings 
of the Trial Board states that the decision of the Commis¬ 
sioners “shall be final and conclusive”. Obviously, in the 
absence of statutory provision to the contrary, this means 
1 that such decision should be final and conclusive so far as 
1 the merits of the case are concerned and that review by 
certiorari by an appellate tribunal, such as this Court, may 
be had only for the purpose or extent of asceitaining 
whether the Board and the Commissioners had jurisdic¬ 
tion of the cause, had exceeded their jurisdiction, or had not 
exercised the same according to law. 

5. No question has been raised in this proceeding as to 
the jurisdiction or illegality of the procedure. Only errors 
of law can be reviewed, for, by the great weight of authority, 
the findings of fact are not open to revision. 

6. Petitioners are barred from relief by their own laches. 

Matthew F. McGuire, 

Justice . 

• •••••• 
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26 


Order 


This cause came on to be heard on the merits at this term. 
Thereupon, upon consideration thereof, it is by the Court 
this 17th day of April, 1942, 

ADJUDGED, That the writ be and the same hereby is 
quashed and the petition be and the same hereby is dis¬ 
missed. I 

Matthew F. McGuire, 

Justice. 


Eugene Reed Watson 


39 Q. Tell us what you saw. A. This car in particula 
drove up there approximately about noon and the; 
simply said the words, “Detective Bureau’\ I 
misunderstood them and I 
magazine, and I told the people in charge 


thought 

went inside to get a detectm 


A. A few minutes later after this conversation took plac<b, 
the person I knew as Carl, took out of the cash register 
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money, I saw him with money in his hand and he 
went directly to this car in front of 905 1 /£ G Street, 
N. W. and at that time I was standing in front of the 
doorway talking to a dentist, a Dr. Shambora; he went to 
the running board of the car, stepped up on it, leaned fob- 
ward so that his shoulders and head were in the car and 
with his right hand extended I saw another hand move ujp, 
the money had been inside the palm, it was not possible 
to. see it, but the palms came together and the person I 
knew as Carl stepped back and they exchanged the time of 
day and the car sped away. | 

Q. Did you write down the identification of that car? |A. 
Yes, sir. 
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Q. What did you do? A. I took down the license tags. 
Q. Did you put that in your report? A. Yes, sir. 

Q. Without referring to your report, do you recall the 
i number or do you have to refer to your report. A. I believe 
the number was 382167. 

*#*•••* 

41 A. The license tags on this car were 49656 and 
the former license number I gave, I guess belonged 

• to another car, operated by Carl. Does that make the evi¬ 
dence clear? 

Q. Did you know who the operator of that car was? A. 
i I had no idea who it was at the time. I saw that person 
later and he was driving the car but merely saw the car 
there and corroborated the license tags and that was the 
end of my duty. 

Q. Do you see the person in the room today that you saw 
i on that occasion? A. Sitting right here (indicating). 

Q. Referring to whom? A. To the one further over there 
(indicating). 

Chairman: Let the record show who he refers to by name. 
Note: Mr. Watson identified Pvt. H. E. Brodie. 

*#*•*•• 

42 Q. Did you observe the occupant of the car? A. 
the other occupant? 

Q. The man other than the driver. 

*•••••• 

43 A. Yes, sir, he is sitting here. The gentleman on 
the side of the one identified as Officer Brodie. 

Note: Referring to Officer Leo Murray. 

Q. Do you know the amount of money that was passed 
on this occasion? A. No, sir, I don’t have any idea. 

Q. Do you know it was money? A. It was folded in such 
a way you could not see the numbers on it; it had the ap¬ 
pearance of money to me. 
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Q. Was there anybody else in the automobile besides the 
two men identified? A. No, sir. They were both in the 
front seat. The rear seat was empty. 

50 Q. Do you recall with what hand he tapped the 
keys? A. No, I dont recall the hand he tapped the 

key with. 

51 Q. Do you recall what hand the money was in? 
A. The right hand. 

Q. Did you actually see the denomination of the money 1 
A. No, sir. 

Q. Would this refresh your recollection of the hand, read¬ 
ing from your report: 

“ Carl, after finding out who they were, went to the cash 
register and removed the money. He gripped the 
money in his left palm and went to the car at the 
curb”. 

Is that correct now or was it the right hand? A. He put 
it in his left hand and transferred it to the right. He is a 
left handed person. 

Q. You actually saw it transferred? A. Yes, sir, at the 
cash register. 

Q. You cant give the Board any idea as to how many 
bills there were ? A. No, I saw . . . 

Mr. 0 ’Shea: Answer the question. You are not guessing, 
are you, Mr. Watson? 

Chairman: You asked if he knew how much money and 
he said no. Did you understand the question that way. A. 
I did after you explained it. 

Q. How do you answer it now? A. I did not know the 
denomination of the bills when he went to the cash register 
nor the amount of them. 

By Mr. O’Shea: 

Q. As this man, Carl, left the building and went to 


52 
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the machine, you followed him? A. I stepped outside of 
the door, yes, sir. 

Q. He had his back to you as he went to the machine? 
A. Yes, sir. 

Q. He still had his back to you as he approached the 
machine? A. Yes, sir. 

Q. Do you recall how high from the street or window of 
this car he was ? A. Little above his waist; about his waist 
line. 

Q. Do you have the address of this doctor who was there 
with you? A. It is the next door to 905 1 /£ G; 907 G Street, 
I think; the next door west to that. 

Q. You followed Carl with your eyes to the car? A. I 
walked a little to the right. 

Q. The distance from the door of 905 1 /-> G Street to the 
curb would be about how far? A. I would say twenty feet 
from where I was standing. 

Q. Broad day light? A. Noon. 

Q. When Carl got to the car what did he give 
53 him? A. He spoke to them and leaned inside the 
car. 

Q. Put his head inside the car? A. Head and part of his 
shoulder. 

Q. Which shoulder? A. Both of them. 

Q. Is that the front window or the back window? A. The 
right front window of the car. 

Q. In the position you have indicated, then what did Carl 
do next after he put his head and shoulders inside the car? 
A. From my position I saw him reach his hand to the middle 
of the car. 

Q. His right hand? A. Yes. 

Q. You are indicating with the right hand? A. Yes. 

Q. Then what happened? A. And with that another hand 
came up to meet it and what happened I didn’t see, except 
that the hands came together. 

Q. Do you know what hand of the occupant of the car 


27 


came up to meet it? A. Just the hand; you couldn’t see 
that part of it. 

Q. Which way was the car facing? A. The west. 
54 Q. It is a right hand drive? A. Left hand side. 

Q. You say Mr. Brodie was at the wheel? A. Tha|t 

is right. 

Q. Mr. Murray was then nearest to the window where 
Carl was ? A. That is right. 

Q. You say Brodie reached over underneath the wheel, 
crossed Murray and grabbed the hand of Carl? A. No, si]*, 
I got thru saying I could not identify that hand coming there 
to meet the hand of Carl. The hand met that one under¬ 
neath the other one. If it was this man’s hand or tha|t 
man’s hand I couldnt say. I can say I thought it was, bpt 
still I couldnt say definitely. 

Q. You cant say definitely that any money passed overi 
can you? A. I did not see »the money passed. I saw the 
palms come together. 

Major Tansey: When this money was put into the pab|n 
of Carl, was it folded in a small way? A. Yes. 

Mrs. Mason: Did he fold that as he took it out of the 
register? A. Yes, rolled it up. 

Mrs. Mason: As he took it out of the cash register? 


86 Q. With particular reference between the period 
of your first visit and the 14th day of October, 1939, 
will you tell the board whether or not you observed apy 
illegal operations going on in that place ? A. I did. I saw 
the person now known to me as Carl Updyke taking horse 
bets and occasionally taking number bets, single number^. 


Carl T. Updyke 

• •••••• 


60 


Q. How long have you known them? 


A. I have 
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known them on sight for quite some time and new 
they were detectives. 

Q. Over what period of time would say you knew them? 
A. I would say about a year or so. 

Q. During that period of time did you see them fre¬ 
quently or seldom? Describe the times you saw them. A. 
I couldn’t say it was frequently. I have seen them. 

Q. How often would you see them? Where? A. I might 
see them on the street, in an automobile, two or three times 
in six months or something like that, not to talk to. 
**•#•** 


! Major Ernest W. Brown 

*#**••• 

76 A. Mr. Brodie. Mr. Brodie came to my office, I 
should judge, around noon of that day and said he 
! had been informed that there was to be a change in his 
i assignment. I told him that the recommendation was then 
before the Board of Commissioners and as far as I know, 
they had not acted on it as yet. He said if there was any- 
i thing he had done he wanted to go before the Trial Board. 
He asked what the reason was and I said to him “you had 
certain contacts with gamblers which have reacted against 
the Department, and you have not taken that action against 
the gamblers which is felt you should have. ’ * He said he was 
! not especially in charge of gambling enforcement and he 
wanted a hearing. I told him that was a matter 
i 77 to be decided later. Then he said he would ask Sena¬ 
tor Byrnes to intercede in his behalf. I dont know 
if he had reference to the change in assignment or the hear- 
i ing that he would see Senator Bynes about, and then Brodie 
left my office. 

• ####•• 

Chairman: Following the conversation with Mr. Brodie ? 
i A. The following morning after the Commissioners took 
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the Board action they did. Murray came to my office and 
was apparently very much disturbed in the change of hi? 
assignment, and he asked me the reason and I told him abouj 
what I had told Brodie. He said he wanted to apologize 
for anything he had done that had caused any reflectioii 
on the department or myself, and I said, “Leo, I regrej 
this incident as much as you do” but I said it was necessary 
to make these recommendations, and he said to me “I hav^ 
tried to conduct myself properly; I know I dont do things 
I should have done and so far as drinking, I’ve done all 
right, but the only thing I cant keep away from is gam¬ 
bling” and I said “that is very unfortunate”. He 

78 then asked what the assignment would be and I was 
not certain of the precinct he was to be sent to and 

sent for Inspector Edwards, and you can correct me Leo, if 
I am wrong, but I think it was No. 6 and then Murray told 
me he was in bad health, he had an ailment of his leg anql 
other ailments and was not physically able to patrol th(^ 
beat and lived in No. 11 Precinct and told me he woulq 
appreciate it very much if his assignment could be in thb 
11th Precinct and placed in a scout car. I said I would do 
anything I could to help him and I directed Inspector Ed¬ 
wards to have him assigned to the 11th Precinct in a scorn; 
car. He said he hoped there would be no charges agains'; 
him, and I told him about the same as I had told Brodie, 
that it had not been decided as yet, and I think he visited 
me later again, and I believe he is still on the sick report, 
he wasnt feeling well, and I think there were some news 
articles in the paper in which charges would be preferred 
and he asked me about that and I told him it was not iii 
my hands, that the Commissioners were handling it and th<j> 
Corporation Counsel. 

• ••••*• 

79 Mr. G-asch: Have you inquired as to whether ot 
not they made any such reports? 

Mr. O’Shea: I object to that. If there is such a re» 
port . . . 
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1 A. I made no inquiry. None was made to me personally. 

Chairman: I understand the witness to say no report 
was made to him personally. 

Major Tansey: If a report had been made of that nature, 
would it have come normally to your office for inspection 
or observation? A. Occasionally these reports come to my 
desk, but in the majority of cases they are handled by the 
personnel officer, Inspector Edwards. The report would 
be made by the Commanding Officer, in their case 
SO it would be the Detective Bureau and then it would 
come into headquarters and be referred to the Spe¬ 
cial Investigation Squad. The record of the report would 
1 probably be in the Special Investigation Squad. 

• •••••• 

81 Q. Major, to what particular squads were Brodie 
and Murray attached? A. They were handling gen¬ 
eral assignments in the First Precinct. 

Q. According to that assignment they were required to 
file a daily report of their duties? A. Yes, they are given 
assignments and they are charged up to them and they have 
to report on their investigations of those assignments. 

Q. And those reports were made to their Commanding 
Officer, Inspector Thompson? A. Yes. 

Q. And they were on file? A. Yes, they are on file in the 
Detective Bureau. I hardly ever see them. 

Q. The Special Investigation Squad, that is an entirely 
different squad from what Brodie and Murray were on— 
the special squad works independently of the Detective 
Bureau? A. Yes. 

Q. In No. 1 there is a list kept, isnt there, of all suspected 
gambling places in the precinct? A. Yes, those are 

82 the reports that are sent to headquarters of sus¬ 
pected places. 

Q. You have not any knowledge as to whether or not on 
that list appeared 905^ G Street, N. W. as a place of sus¬ 
pected gambling? A. I have no personal knowledge. 
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Q. But there is such a record in existence? A. Yes. 

Q. That would be at No. 1 Precinct, would it not? A- 
Yes, at No. 1 Precinct, if they had information about i 
They should not report any place unless they have reason 
able information and then that officer should give it to his 
Commanding Officer, and he, in turn, sends it to Police 
Headquarters. 

Q. Isn’t it a fact that Officers Murray and Brodie had 
to lock up suspicious characters and people from time tjo 
time ? A. Yes. 

Q. And in order to do that they had to go in places whei^e 
these people regularly go? A. Yes. 

Q. Such as pool rooms and places of that sort. They had 
to frequent these places in their work? A. Yes. 

Q. Do you have any knowledge as to whether the officers 
did have pictures of suspects and had to see different 
83 people in these pool rooms to see if they could identify 
any of them as being underworld characters? A. 
dont have any knowledge that they did but probably everjy 
detective does. 


85 Q. Now let me ask you, Major, if those premised, 
905^ G Street, N.W. was on this list in the precinct 
where these men are attached, that I have referred to als 
being a list containing suspected gambling places, there 
w’ould be no necessity for them to report it if it had beqn 
reported already? A. If that had been reported and they 
had knowledge it had been reported, it would have been a 
duplication of record. 
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Stipulation 


Mr. Gasch: Lt. Pearce of No. 1 Pet., advises nje 
that he knows of his own knowledge by the list kept 




by Officer Blick that 905 1 /£ G Street, N. W. was on the list. 

Chairman: That is in the same precinct as these gentle- 
ment? No. 1? 

Mr. Gasch: Yes, sir. 

• •••••• 

93 Chairman: It has been stipulated that these prem¬ 

ises, 905 1 /£ G Street, N.W., were listed as a place un¬ 
der suspicion and that it was known to the two respondents. 
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v. 
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Commissioners, 
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BRIEF ON BEHALF OF APPELLEES 


STATEMENT OF CASE 

The facts stated in appellants’ brief are substantially cor¬ 
rect. All that need be added is that, when Carl Updyke was 
upon the witness stand, he was asked the question, “whether 
or not he paid any money to the two respondents here, Brodie 
and Murray, on the 14th day of October, 1939”, which ques¬ 
tion he refused to answer on the ground it would tend to in¬ 
criminate him. (Appellees’ Appendix, p. 3a). Also it appears 
by stipulation that not only was premises 905V2 G Street, 

1 






N. W., listed as a place under suspicion but that this was 
known to appellants (Appellants’ Appendix, p. 32). 

SUMMARY OF ARGUMENT 

The statute authorizing the creation of trial boards provides 
that their findings shall be final and conclusive unless an appeal 
be taken to the Commissioners, and if such appeal be taken “the 
decision of the said Commissioners thereon shall be final and 
conclusive.” Thus, the Courts have no power to set aside the 
findings of the trial board or the decision of the Commissioners 
if there was any competent evidence to support them. 

In this case, the evidence before the trial board showed that 
the appellants drove to a place which they knew was suspected 
of being the scene of gambling transactions; that they called out 
“Detective Bureau”; that Carl Updyke, who had been taking 
bets on the horses and on numbers in the establishment, went to 
the cash register, took money therefrom and surreptitiously 
handed it to one of the appellants in the presence of the other. 
Notwithstanding the reasonable inference to be drawn from 
these facts, the appellants failed to take the stand in their defense. 
The only other person, Carl Updyke, who could have explained 
the transaction, if it was innocent, refused to testify on the ground 
his testimony would tend to incriminate him. Therefore, the 
testimony was ample to support the findings of the trial board and 
the decision of the Commissioners thereon. 

The Commissioners affirmed the findings of the trial board on 
May 3, 1940. On May 28, 1940, the Commissioners appointed to 
the police force two new policemen as successors of appellants, 
such appointment to become effective on June 1, 1940. This 
proceeding was not filed until December 13, 1940. Therefore, 
appellants are guilty of laches. 
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ARGUMENT 

I 

The function of the writ of certiorari 

Unless restrained by statute, the Commissioners of the Dis¬ 
trict of Columbia have the power to summarily dismiss a 
police officer. Ecklofi v. District of Columbia, 135 U. S. 240. 
However, paragraph 4 of the Act of Congress approved June 8, 
1906, 34 Stat. 221, sec. 4-121 D. C. Code 1940, after author¬ 
izing the Commissioners to take disciplinary action against 
members of the police force, contains the following proviso: 


“Provided, That no person shall be removed from 
said police force except upon written charges preferred 
against him in the name of the major and superin¬ 
tendent of said police force to the trial board or 
boards hereinafter provided for and after an op¬ 
portunity shall have been afforded him of being heard 
in his defense.” 

The paragraph of this statute providing for the creation of 
police trial boards (Appellants’ brief, pages 6 and 7) pro¬ 
vides in part as follows: 

“* * * and the findings of such trial board or boards 
shall be final and conclusive unless appeal in writing 
therefrom is made within five days to the Commis¬ 
sioners of the District of Columbia, the hearings on 
appeal to be submitted either orally or in writing, 
and the decision of the said commissioners thereon 
shall be final and conclusive: * * 

The courts are without power to set aside the findings of 
the trial board and the decision of the Commissioners thereon 
unless the case is so devoid of competent testimony that the 
findings can not be deemed findings at all, thus depriving the 
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Commissioners of jurisdiction to dismiss the accused police 
officer. In this Distiiet, the function of the common law writ 
of certiorari has not been extended by statute. 

In Bradshaw v. Earnshaw, 11 App. D. C. 495, 499, this 
court said: 

“* * * Or, as the principle is stated in other cases, 
in order to review and quash the proceedings of an 
inferior tribunal upon the common law writ of 
certiorari, the inferior tribunal must have proceeded 
in the cause without jurisdiction, or its procedure 
must have been clearly illegal, or unknown to the 
law, or so essentially irregular as to be contrary to 
right and justice; and that the writ of certiorari is 
not permitted to serve the purposes of a writ of error, 
or an appeal with bill of exception.” 

In the more recent case of Northern Pacific Railway Co. v. 
Interstate Commerce Commission, 57 App. D. C. 318, 320, 
23 Fed. (2) 221, cert. den. 275 U. S. 572, this court said: 

“The scope of the common-law writ of certiorari 
has not been enlarged by statute in this jurisdiction. 

It here issues to inferior courts, and to special tri¬ 
bunals exercising judicial or quasi judicial functions, 
to bring their proceedings into the superior court, 
where they may be reviewed and quashed if it be 
made plainly to appear that such inferior court or 
special tribunal has proceeded without jurisdiction 
of the subject-matter, or has exceeded its jurisdiction, 
or has deprived the party of a right or imposed a bur¬ 
den upon him or his property without due process of 
law. Degge v. Hitchcock. 35 App. D. C. 218, 226; 

Id., 229 U. S. 162, 170, 33 S. Ct. 639, 57 L. Ed. 1135. 

The writ will not issue to correct mere errors or ir¬ 
regularities in the proceedings of the inferior court or 
tribunal. Bradshaw v. Earnshaw, 11 App. D. C. 495, 

499; Harris v. Barber, 129 U. S. 366, 372, 9 S. Ct, 314, 

32 L. Ed. 697.” 


In the case of Harris v. Barber, 129 U. S. 366, relied upon 
by appellants, the court said: 

“Now whether the proof came up to these aver¬ 
ments or not cannot be inquired into upon a writ of 
certiorari. Certiorari goes only to the jurisdiction. 

It does not go to any errors of judgment that may 
have been committed by the justice in the progress of 
the exercise of that jurisdiction.” 

Appellants seek to derive some comfort from the fact that 
Mr. Justice Laws directed the issuance of the writ of certiorari. 
This writ was issued ex -parte upon the averments of the peti¬ 
tion alone. Upon hearing, the writ was quashed. But, even 
if the trial justice had sustained the issuance of the writ, the 
question of whether the writ had been properly issued would 
still have been open for consideration by this court. 

In the case of Rudolph v. Creamer, 39 App. D. C. 1, the 
lower court, in a certiorari proceeding, quashed the finding 
and sentence of the police trial board and the affirmance 
thereof by the Commissioners. On appeal, this court reversed 
the judgment, saying: 

‘‘And this court has jurisdiction to inquire, on an 
appeal from an order of the supreme court of the Dis¬ 
trict, granting the writ, whether that court has exer¬ 
cised its discretion in accordance with established 
rules and precedents governing the exercise of its 
jurisdiction. Billings v. Field, 36 App. D. C. 16.” 

Appellants rely almost entirely upon decisions of the New' 
York courts, but an examination of the decisions of the Court 
of Appeals of that State shows there is no difference between 
the rule established there and the rule here. 

In the case of People ex rel Hart v. Board of Fire Commis¬ 
sioners, 82 N. Y. 358, 361, cited by appellants, the court said: 


“But if the tribunal had jurisdiction, and there was 
evidence legitimately tending to support its deci¬ 
sion, and no rule of law was violated, the adjudica¬ 
tion is final, and cannot be reviewed upon certiorari 
because the evidence upon which it proceeded was 
weak and inconclusive, or because the court issuing 
the writ would, if the case had been presented for its 
decision, have decided differently upon the facts.” 


In the case of People ex rel McAleer v. French, 119 N. Y. 
502, 23 N. E. 1061, also cited by appellants, the court merely 
held that the findings of the trial board would be set aside if 
there was no legal proof of facts authorizing the adjudication. 

In the case of People ex rel Hogan v. French, 119 N. Y. 493, 
23 N. E. 1058, decided on the same date as the McAleer case, 
the court, in referring to another case, said: 


“The inference of guilt was at least a possible one, 
and we declined to interfere with it. And so, in this 
case, if a similar inference is at all possible,—if a rea¬ 
sonable man can reasonably infer a conscious breach 
of discipline or violation of rule from any or all the 
facts,—then we must hold the conviction to have been 
justified; but, if such an inference is not possible,— 
if there is no shadow of justification for it,—the case 
presents a pure question of law, a judgment rendered 
without any evidence to support it. which always re¬ 
quires at our hands a reversal.” 


Therefore, the question in this case is,—Is the inference of 
guilt from the facts in this case a possible one? We submit 
that such an inference is not only a possible one but the only 
one which can be drawn from the facts in this case. And we 
now come to a discussion of these facts. 



7 


II 

The sufficiency of the evidence 
• 

The record discloses (Appellants’ Appendix, pp. 23-27) 
that the appellants, on the 14th day of October, 1939, about 
the middle of the day, drove up to premises 905% G Street, 
N. W., in an automobile belonging to the appellant Brodie and 
announced “Detective Bureau.” When that information was 
conveyed to one Updyke, who was engaged in taking bets on 
the horses and the numbers, he went to the cash register and 
took therefrom a handful of bills which he handed to one of the 
appellants in a surreptitious manner in the presence of the 
other. The premises referred to were listed as a place under 
suspicion, which fact was known to appellants (Appellants’ 
Appendix p. 32). The inference that appellants were acting 
in concert in accepting a bribe from one conducting a gamb¬ 
ling establishment is more than a possible one. It is the only 
reasonable inference which, in the absence of explanation, can 
be drawn. 

A case closely analogous to the present one is found in New 
York, upon the decisions of which State appellants rely. A 
policeman was brought to trial before the police commissioner 
upon the charge that he received moneys from a lawyer for 
recommending clients to the lawyer. The policeman’s defense 
was that the moneys received by him were loans. The police 
commissioner found him guilty and ordered his dismissal. 
Certiorari proceedings were instituted and the appellate divi¬ 
sion of the Supreme Court of that State, in the case of Roge v. 
Valentine, 256 App. Div. 475, 7 N. Y. S. (2) 958, held the 
evidence insufficient to support the findings and ordered a 
new trial. Upon appeal to the Court of Appeals of New 
York, the decision of the lower court was reversed (Roge v. 
Valentine, 282 N. Y. 268, 20 N. E. (2) 751), the court saying: 
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“When the problem which the Police Commissioner 
was called upon to solve is stated in simple form its 
answer seems clear. A police officer admittedly has 
at times received moneys from an attorney whose 
practice is for the most part as attorney for defend¬ 
ants arraigned in the court to which persons arrested 
in the precinct to which the police officer is attached 
are brought. Unexplained, any financial transactions 
between police officer and lawyer so situated justify at 
least grave suspicion, if not, indeed, an inference of 
grievous misconduct Certainly in such circumstances 
a police officer may properly be called upon by his 
superior for explanation. Two persons are in a posi¬ 
tion to furnish that explanation, the lawyer and the 
police officer. The lawyer furnishes an explanation 
proven to be false by his own prior statements and by 
his office records. The police officer essays an ex¬ 
planation which, under the circumstances, was of such 
dubious quality that a trier of the facts, weighing the 
probabilities, perhaps could not in reason accept, 
and, certainly, was justified reasonably in rejecting. 
We think that then the only course open to the Police 
Commissioner was to find the petitioner guilty of 
misconduct at least as set forth in the twelfth specifi¬ 
cation, and probably also as set forth in some other 
specifications, and to order his dismissal. 

“We think that a practical man of affairs would be 
bound to reach that conclusion and so would a student 
trained in methods of search for the truth other than 
the methods embodied in our common law rules of 
evidence and burden of proof. Doubt arises when 
common law rules devised for judicial trials and of 
proven value there are applied to a disciplinary pro¬ 
ceeding before an administrative officer. There we 
preserve the spirit of the rules, but we reject the letter. 
There may be room for possibility of injustice in every 
case where the law places upon an accused the burden 
of explaining acts which though giving rise to justified 
suspicion of wrong, are themselves equivocal. A 
police officer who knowingly receives moneys under 
circumstances here disclosed should not be heard to 
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complain when his departmental superiors require 
him to explain his act which without such explana¬ 
tion would destroy his usefulness as a police officer. 

A police officer is guilty of serious fault when he does 
an act even without evil intent which tends to destroy 
confidence in his integrity and honesty.” 

Another analogous case is Souder v. Philadelphia, 305 Pa. 1, 
156 A. 245, where a police officer had been charged before the 
Civil Service Commission with conduct unbecoming an officer, 
in that he had received sums of money dishonestly. The Civil 
Service Commission found him guilty and dismissed him from 
the service. The lower court set aside the dismissal, but the 
action of that court was reversed on appeal, the Supreme Court 
of Pennsylvania saying: 


“The court in the course of its opinion says there 
was no occasion for the accused officer to take the 
witness stand before the commission. We cannot lend 
our assent to this view of his duty. He has been 
charged by the grand jury with acts that were 
criminal, involving moral turpitude, and by the head 
of the police department with the improper receipt of 
large sums. He did not deny that the money came to 
his hands. It exceeds in amount his salary more than 
twice over. This being so, it was his duty to explain 
fully, and, in order to show his fitness to continue 
as an officer in the police department, he was bound to 
exculpate himself from any wrongdoing. This he did 
not do, but remained silent before the commission. 

In itself this was conduct unbecoming an officer.” 

In the case at bar, the receipt by appellants of moneys from 
a known gambler certainly raises an inference of grievous mis¬ 
conduct, an inference which, if unjustified, could easily have 
been explained away. There were three men, and three men 
only, the giver and the takers, who could explain the transac¬ 
tion, if there was an explanation. The giver, Carl Updyke, 
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when asked the question “whether or not he paid any money 
to the two respondents here, Brodie and Murray, on the 14th 
day of October, 1939”, refused to testify on the ground his 
answer would tend to incriminate him. Appellants remained 
mute. If appellants were innocent of any wrongdoing, why did 
they not take the stand? Even in a court of law, a presump¬ 
tion arises against one who remains silent when, if any facts 
are in existence to rebut the evidence against him, such facts 
are within his knowledge. 

In the case of Mammoth Oil Co. v. United States, 275 U. S. 
13, 51, 52, the court said: 

“But the failure of Sinclair to testify stands on a 
different basis. Having introduced evidence which, 
uncontradicted and unexplained, was sufficient to 
sustain its charge, the United States was not required 
to call the principal representative of the company. 

His silence makes strongly against the company. It 
is as if he personally held the lease, were defendant, 
and failed to testify. * * * While Sinclair’s failure to 
testify cannot properly be held to supply any fact not 
reasonably supported by the substantive evidence in 
the case (Northern Railway Company v. Page, 274 
U. S. 65, 74), it justly may be inferred that he was 
not in position to combat or explain away any fact or 
circumstance so supported by evidence and material 
to the Government’s case. Runkle v. Burnham, 153 
U. S. 216, 225; Kirby v. Tallmadge, 160 U. S. 379, 

383; Bilokumsky v. Tod, 263 U. S. 149, 154; Vajtauer 
v. Commissioner of Immigration, 273 U. S. 103, 111; 
Clifton v. United States, 4 How. 242, 247; Missouri, 

K. & T. Ry. Co. v. Elliott, 102 Fed. 96, 102. As to 
facts appearing to have been within the knowledge 
or power of Sinclair, we find that the evidence estab¬ 
lishes all that it fairly and reasonably tends to prove.” 

And in the case of Hansel v. Purnell, (C. C. A. 6th Cir.) 1 
Fed. (2) 266, 273, cert. den. 266 U. S. 617, the court said: 
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“In addition to the testimony actually heard by the 
trial court, the fact remains that, although Benjamin 
was specifically charged with the commission of these 
criminal acts and Mary was specifically charged with 
criminal relations with at least one officer of the 
colony, nevertheless neither of these defendants took 
the witness stand to deny the truth of these charges. 

This is a civil action, and the failure of a party to 
testify to facts peculiarly within his knowledge, or to 
call witnesses within the jurisdiction of the court to 
contradict evidence of conversations had with them 
or in their presence, is a circumstance that cannot be 
overlooked.” 

And in Wahlgren v. Bausch & Lomb Optical Co., (C. C. A. 
7th Cir.) 68 Fed. (2) 660, 663, cert. den. 292 U. S. 639, rehear¬ 
ing denied 292 U. S. 615, the court said: 

“He did not see fit to testify in denial or explana¬ 
tion of any of the testimony given against him, from 
which we are justified in assuming that any explana¬ 
tion which he could have offered would have been 
worse than the unexplained testimony and the infer¬ 
ences deducible therefrom. Mammoth Oil Company 
v. United States, 275 U. S. 13, 52, 48 S. Ct. 1, 72 L. 

Ed. 137.” 

Appellants, in their petition (Appellants’ Appendix p. 8), 
allege that it was their constitutional right to refuse to make 
a statement when they appeared before the trial board. We 
take this as an admission that any evidence they might give 
in their own behalf would incriminate them. A police officer 
cannot hide behind his constitutional privilege against self¬ 
incrimination, and still insist he has a right to remain on the 
police force. 

In Rudolph v. Creamer, 39 App. D. C. 1, 6, this court said: 

“The second point is hardly worthy of notice. That 
a member of the police force, upon being discovered 
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by a superior officer in a position apparently incon¬ 
sistent with the proper performance of his duties, 
may, while insisting that he was acting properly, 
decline to give any further information to his superior 
officer, upon the ground that to give such information 
he would in effect be testifying against himself, is a 
contention to which w*e cannot lend our assent. Such 
a practice, if approved by us, would, we are convinced, 
be so subversive of discipline as greatly to impair the 
efficiency of the police force. There is so much dif¬ 
ference between an accusation of dereliction of duty 
and a charge of crime, that further comment is un¬ 
necessary.” 

In the case of Christal v. Police Commission, 33 Cal. App. 
564, 92 P. (2) 416, the court said: 1 

“As we view the situation, when pertinent ques¬ 
tions were propounded to appellants before the grand 
jury, the answers to which questions would tend to 
incriminate them, they vrere put to a choice which 
they voluntarily made. Duty required them to 
answer. Privilege permitted them to refuse to 
answer. They chose to exercise the privilege, but the 
exercise of such privilege was wholly inconsistent with 
their duty as police officers. They claim that they 
had a constitutional right to refuse to answer under 
the circumstances, but it is certain that they had no 
constitutional right to remain police officers in the 
face of their clear violation of the duty imposed upon 
them. McAuliffe v. Mayor of New Bedford, 155 Mass. 

216, 29 N. E. 517.” 

Appellants rely upon certain cases decided by the Appellate 
Division of the Supreme Court of New York where it was held 
that the evidence before the Police Commissioner was not 
sufficient to sustain his findings. A reading of the facts in 
those cases readily discloses such a difference from the facts 
in this case that no further consideration of them need be 
given. 
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Appellants also contend that, where a police officer is accused 
of committing a crime, the rule with respect to burden of 
proof is the same as in a criminal case. They cite in support 
of their contention People v. Sturgis, 96 N. Y. S. 1046, 110 
App. Div. 1, and People ex rel Campbell v. Police Commis¬ 
sioners, 43 N. Y. S. 118, 13 App. Div. 69. These cases do not 
mention burden of proof but seem to refer only to the pre¬ 
sumption of innocence. If appellants’ contention is correct, 
then the more reprehensible the conduct of the officer, the 
more difficult it is to remove him from the force. This can¬ 
not be the law. 

In the case of Souder v. Philadelphia, 305 Pa. 1, 156 A. 245, 
the court said: 

“The court below treated the matter as though he 
were charged with crime; not so. He was charged 
with conduct unbecoming an officer, in that, when 
charged with acts, which, if committed, amounted to 
crimes, he had not freely and satisfactorily answered 
the allegations brought against him, thus demeaning 
himself as no officer should.” 

Here also the charge was “conduct unbecoming an officer”, 
the specification of such conduct being the acceptance of a 
bribe (Appellants’ Appendix, p. 2). Even in a criminal case 
the presumption of innocence may be overcome by purely 
circumstantial evidence. 

In the case of Cady v. United States, 54 App. D. C. 10, 290 
Fed. 829, the facts were that about 7:00 A. M., after a man 
had locked his garage door, one of the witnesses heard a 
noise in the vicinity of the garage and went around the corner 
to see what had caused it. He found the doors open and the 
staple which held the lock and the lock lying on the ground. 
He saw three men, two of whom were the defendants, in the 
garage. As soon as the men saw the witness they came out of 
the garage without closing the doors behind them. The wit- 
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ness asked them if they were going to close the doors. They 
made no response, but got into a waiting car and drove away. 
That was all the testimony adduced to sustain the criminal 
charge of burglary. This court asked the following questions: 

“Who pulled the staple and then opened the doors, 
and with what intent were these things done? Why 
were the defendants there, and why did they not give 
some reasons for their presence? Why did they come 
to the garage in an automobile ready to swiftly carry 
away tires, tools, etc.? Would men bent on an honest 
mission have acted so? True, they took nothing, but 
this is immaterial.” 

This court then said: 

“To be sure we have no contrary statements here, 
but the failure of defendants in the circumstances to 
give any reason for their presence is just as significant. 

We think the evidence was quite enough to require 
the case to be submitted to the jury upon the ques¬ 
tion as to whether they were guilty of breaking and 
entering with the intent alleged.” 

The trial board is not a court of criminal jurisdiction but 
is simply an administrative tribunal charged with disciplinary 
responsibilities. Certainly the trial board had the right to 
ask the questions, why appellants drove up to a known gamb¬ 
ling place; why they called out “Detective Bureau”; why, 
after having received a sum of money from the proprietor of 
this illegal establishment, did they not place him under arrest; 
why, if they were performing police duties, did they fail to 
render an explanation to any superior at any time; and why 
did they fail to take the stand in their defense if they were 
properly performing their duties and innocent of the charge 
against them? Certainly the only reasonable inference which 
the trial board could draw from the facts of this case was that 
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the appellants accepted a bribe, that they were acting in con¬ 
cert, and, therefore, the act of one was the act of both, and 
that they were guilty of the charges against them. 

111 ! 

The doctrine of laches 

Seven months and ten days elapsed between the time the 
Commissioners affirmed the findings of the trial board and the 
date appellants brought this action. They have not even 
attempted to explain their delay. They are, therefore, guilty 
of such laches as would bar them from the relief prayed even 
if they were otherwise entitled thereto. 

Both this court and the Supreme Court of the United States 
have held that one seeking the aid of a writ of mandamus to 
restore him to an office from which he has been illegally re¬ 
moved, will be denied relief unless he has proceeded promptly 
to enforce his claim. 

In the case of Arant v. Lane, 249 U. S. 367, 372, the Supreme 
Court said: 

“When a public official is unlawfully removed from 
office, whether from disregard of the law by his super¬ 
ior or from mistake as to the facts of his case, obvious 
considerations of public policy make it of first im¬ 
portance that he should promptly take the action 
requisite to effectively assert his rights, to the end 
that if his contention be justified the Government 
sendee may be disturbed as little as possible and that 
two salaries shall not be paid for a single service. 

“Under circumstances which rendered his return 
to the service impossible, except under the order of a 
court, the relator did nothing to effectively assert his 
claim for reinstatement to office for almost two years. 

Such a long delay must necessarily result in changes 
in the branch of the service to which he was attached 
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and in such an accumulation of unearned salary that, 
when unexplained, the manifest inequity which would 
result from reinstating him renders the application of 
the doctrine of laches to his case peculiarly appro¬ 
priate in the interests of justice and sound public 
policy.” 

To the same effect see: 

Cromwell v. Doyle, 69 App. D. C. 215, 99 Fed. (2) 448, 

Caswell v. Morgenthau, 69 App. D. C. 15, 98 Fed. (2) 296. 
cert. den. 306 U. S. 616. 

The same rule was applied by the Supreme Court to bar 
suits for pay due officers of the Government wrongfully dis¬ 
missed. 

Nicholas v. United States, 257 U. S. 71, 

Norris v. United States, 257 U. S. 77. 

The doctrine of laches is applicable equally to petitions for 
writs of certiorari. 10 Am. Jur. 531; 14 C. J. S. 210. 

In the following cases it was held that one seeking restora¬ 
tion to office through certiorari proceedings was barred by 
laches. 

De Stefano v. Civil Service Comm., 126 N. J. L. 121, 18 A 
(2) 621 (Eight months). 

Weston v. Williams, 190 S. C. 112, 2 S. E. (2) 381 (Six 
months). 

Hopkins v. Ames, 344 Ill. 527, 176 N. E. 729 (Less than nine 
months). 

Carrol v. Houston, 341 Ill. 531, 173 N. E. 657 (Six months). 

Donovan v. Board of Police Commissioners, 32 Cal. App. 
392, 163 P. 69 (Fourteen months). 

Appellants contend, however, that the record does not show 
that the District would be prejudiced by the reinstatement 
of the appellants. The record does show that on May 28, 
1940, twenty-five days after appellants were removed, their 
successors were appointed. Hence, the District may be com- 
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pelled, if appellants are reinstated, to pay double salaries for 
the same service. But appellants say there is no statutory 
requirement that they be paid their salaries from the time of 
their removal. That is true, but the law recognizes that right, 
if the removal was unlawful. When one is unlawfully removed 
from office he is in the same position as if he had never been 
removed and he is entitled to recover any salary which has not 
been paid him, provided he was ready, able and willing to per¬ 
form the duties of his office. United States v. Wicker sham, 
201 U. S. 390, Nicholas v. United States, 257 U. S. 71, Norris 
v. United States, 257 U. S. 77. 

Whether appellants can prove they were ready, able and 
willing to perform their duties as policemen from the time of 
removal we do not know, but we do feel assured that in the 
event of their restoration to duty their claim for back pay will 
be duly presented. This is obvious from the statement in their 
brief (p. 17) “That (the question of their right to back pay) 
is a question to be settled only upon restoration of the appel¬ 
lants to duty”. 


CONCLUSION 

For the reasons hereinbefore set forth, it is respectfully sub¬ 
mitted that the judgment of the court below was right and 
should be affirmed. 

Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Attorneys for Appellees, 

District Building. 
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EUGENE REED WATSON 


35 Q. What is your employ? A. Employed by the District 
of Columbia Metropolitan Police. 

Q. When did you become employed by the Metropolitan 
Police? A. April 1, of last year, 1939. 

Q. What is your employment with the Metropolitan Police? 
A. As an undercover man in Lieutenant Hartman’s Squad. 


Q. What did you do, -if anything, to bring about that em¬ 
ployment? A. I went through the regular proceedure of Civil 
Service Examination and was selected out of a group to dis¬ 
cover and report any crimes or any indications of crimes I 
could find in the District of Columbia. 

36 Q. Did your qualifications differ in any respect to 
qualifications of other men applying for positions on 
the Metropolitan Police force? A. Maybe the fact I had a 
degree from a college and that I had majored in psychology 
and I suppose they took that into consideration. 

Q. Where did you go to college? A. University of South¬ 
ern Illinois, Carbondale, Illinois. 

Q. When did you go there? A. I started in 1928 and 
graduated in the fall of 1933. 

Q. Among the assignments you received as a member of the 
Police Department, did you have occasion to go to 905 y 2 G 
Street, N. W.? A. I was not told to go there. I went around 
there and observed those things and I went there by my own 
accord. 
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Q. When did you first go there, Mr. Watson? A. In the first 
part of April. 

Q. Of what year? A. Of last year, 1939. 

37 Q. Over what period of time did you visit these prem¬ 
ises? A. My last observations there were, I think, in 
September, the latter part of September. 

Q. I will ask you specifically if you were there on the 14th 
of October. A. I was there. 

Chairman: When you state you were there, were you in the 
building? A. I was inside the place of business listed at 905*4 
G Street. N. W". 

Q. What kind of a place is that? A. At that time it was a 
place that sold magazines and newspapers, some novelties, 
cigars and cigarets as a front, and behind it they were taking 
horse bets and number bets. 


38 Q. Will you tell the Board what you observed on that 
date? A. On that date I had been working around the 
place, selling occasionally, but I didn’t handle any money, 
and along about noon I observed a car drive up in front of the 
premises. 

Chairman: Before you go any further with that, did you 
say you had been working around the place? A. Yes, carrying 
magazines out to customers, but I did not handle the money; 
I was helping around there in the place. 

******* 

54 Chairman: This person called Carl is known to you? 
A. Yes, sir. 

55 By the Chairman: Q. Do you know what his name is? 
A. I didn’t know it until sometime later. 

Q. Do you now? A. Yes. 

Q. W'hat was it? A. Carl Updyke. 
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Q. What connection had he with the establishment? What 
you know? A. He w’as taking bets in there. 

******* 


CARL T. UPDYKE 


* * . * * * * * 

71 Chairman: All right; I will ask him another question 
—whether or not he paid any money to the two re¬ 
spondents here, Brodie and Murray, on the 14th day of 
October, 1939—would that tend to degrade and incriminate 
him? Mr. Gallagher: I must advise him that he must assert 
his constitutional rights and answer that it would tend to 

incriminate him. 

72 Chairman: That it would tend to incriminate him? 
Witness: Yes sir. 




